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ICHABOD BARTLETT. 


By Frank W. HAcKETT. 


AWYERS as a rule are generous in 

their estimates of each other. It may 
with truth be said that little of the spirit of 
envy or detraction manifests itself among 
practitioners at the Bar. Their rivalries are 
manly and above-board. If a new-comer 
shows unusual intellectual power he is 
heartily welcome, for the simple reason that 
contact with such a man is a positive ad- 
vantage to opponents. No one who has 
had experience in trying causes is at a loss 
to apprehend just what Daniel Webster 
meant when, speaking of the training that 
he underwent from having to meet the cel- 
ebrated Jeremiah Mason as his antagonist, 
he said: ‘‘ Mr. Mason always put me up to 
all that I knew.” 

That the Bar really is, in the full sense of 
the word, a fraternity, is seen when a lawyer 
of prominence dies. According to time- 
honored custom, such an event is made the 
occasion for calling a Bar-meeting, to adopt 
resolutions in memory of the deceased. 
While the public may take no great interest 
in what is going on, the brethren of the Bar 
can generally be depended upon to attend 
in fair numbers. There is always more or 
less speaking to the resolutions. The re- 
marks are kindly in tone, often eulogistic, 
and nearly always sincere. So with the 
death of a judge. Our reports, both state 
and federal, are freely sprinkled with the 
proceedings of the Bar'upon the demise of 
those who have reached distinction as jurists 
or as advocates. Examine these records, 





and you will be struck with the regularly 
recurring fact, not only that the deceased 
was a man of surpassing ability, but that it 
was his fortune to have begun practice at a 
Bar remarkable for great lawyers. In proof 
of the assertion that the Bar referred to was 
of a standard exceptionally high, we are 
treated to the names of certain leaders, and 
assured that they were “ giants in the law.” 
To us of the present day how many of these 
are names — and nothing else! 

This exhibition of mutual respect is highly 
creditable to the profession. Indeed, it is a 
characteristic of which we may justly be 
proud. It cannot be otherwise than influ- 
ential in attracting young men to the prac- 
tice of the law as a calling. Certain it is 
that a sense of brotherhood has more than 
once encouraged the young attorney to hold 
steadily on during that long, dreary period, 
when it seems to him as though a client 
would never come. It is a trait, however, 
that must be taken duly into account, when 
we attempt to assign to any one lawyer his 
just rank among his fellows. 

Making allowance for the propensity to 
overestimate the abilities of those for whom 
obituary words are spoken, we are safe in 
concluding that the American Bar at no 
period of its history has ever lacked the 
presence of strong, intellectual men as lead- 
ers. Moreover, the average ability of our 
lawyers is probably higher to-day than ever 
before. This is unquestionably so in re- 
spect to legal attainments. 
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But let us go back three-quarters of a 
century, and undertake to determine how 
the men who then stood at the head of their 
respective Bars compare with the leaders of 
the present day, and we shall find ourselves 
addressed to a task beset with difficulties. 
In such an attempt we are obliged to rely 
wholly upon recorded evidence, unless in- 
deed we can deal with that vague, indefinite 
something, known as the ‘tradition of the 
Bar.” Well aware that their contemporaries 
were wont to overpraise these leaders of the 
olden time, we yet find it hard to resist an 
inclination to surrender ourselves to the 
pleasure of joining in the admiration that 
comes down to us through the medium 
of Bar-meeting speeches and similar chan- 
nels. 

On the other hand, the few who are dis- 
posed to magnify the extent of this habit of 
friendly criticism, may fail to see in their 
true proportions the really great men who 
in the earlier days have adorned our Bench 
and the Bar. 

I purpose to offer a sketch in merest out- 
line of one who, early in this century, stood 
in the very front rank of the leaders of the 
Bar of Rockingham County, New Hampshire. 
When I claim for that Bar a special distinc- 
tion, I trust that the reader will not dismiss 
me with the remark that a like claim has 
more than once been advanced in behalf of 
other localities; and advanced too with con- 
siderable fervor. 

ICHABOD BARTLETT measured his 
strength with such men as_ Jeremiah 
Mason, Daniel Webster, George Sullivan, 
and Jeremiah Smith. In the art of gaining 
verdicts Mr. Bartlett was confessedly the 
equal of any one of these eminent lawyers. 
They, together with others scarcely less for- 
midable as opponents in the trial of causes, 
have secured an eminence in legal annals 
which fully warrants the assertion, I think, 
that Rockingham County (with its shire 
towns of Portsmouth and Exeter), at ‘the 


period mentioned, did indeed possess a 





Bar of an extraordinary degree of ability. * 

Ichabod Bartlett was born July 24, 1786, 
at Salisbury, N.H., a small town on the 
Merrimac, about sixteen miles north of 
Concord, noted as the birthplace of Ezekiel 
and Daniel Webster. He was the sixth in 
a family of nine children of Doctor Joseph 
and Hannah (Colcord) Bartlett; and the 
sixth in descent from Richard Bartlett, who 
in 1633 was a passenger from England in 
the “Mary & John,” and who not long 
afterward settled in Newbury, Mass. Icha- 
bod’s father, Doctor Joseph Bartlett, was 
the first physician who practiced in the 
town, having come to Salisbury in 1771, at 
the age of twenty, after a course of study 
with his uncle, the well-known Doctor 
Josiah Bartlett, of Kingston. 2 

The paternal grandfather Joseph, who 
lived at Amesbury, Mass., had married 
Jane, daughter of Ichabod Colby, a cir- 
cumstance that probably accounts for the 
Christian name of the subject of this sketch. 
Ichabod’s brothers won success as profes- 
sional or business men. Peter, a physician 
of fine acquirements, removed from Salis- 
bury, and practiced his profession at Peoria, 


? Mr. Webster once said that he had practiced law, com- 
mencing before old Justice Jackman in Boscawen, who 
received his commission from George the Second, all the 
way up to the court of John Marshall in Washington, and 
he had never found any place where the law was ad- 
ministered with so much precision and exactness as in the 
County of Rockingham. — Webster as a Furist, by Joel 
Parker (1853), p. 25. 

? The distinction that Josiah Bartlett (born in Amesbury 
Mass., in 1729) attained was fully merited. He was a man 
of sterling worth. While he earned the reputation of a 
skillful physician, Doctor Bartlett early showed a peculiar 
fitness for public affairs. He was a signer of the Declar- 
ation of Independence, and of the Articles of Confedera- 
tion. He was made chief justice of the court of common 
pleas, and later a justice of the Superior Court, and in 1788 
chief justice of that tribunal. The Legislature chose him 
president of New Hampshire in 1790. In 1791 the people 
elected him to the same office; and, in 1792, under the 
revised constitution, he was chosen first Governor of the 
State. Doctor Bartlett was the chief founder and the 
president of the New Hampshire Medical Society. He 
died in 1795. There was a mixture of medicine, law and 
politics in his career, rarely afforded in the lives of our 
public men. 
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Illinois; Joseph was also a_ physician; 


large practice, and stood deservedly high as 


an accomplished and skillful physician. Like | 
his uncle Josiah, he took a lively interest | 


in public matters, chiefly in town affairs; 


and he showed himself to be a stirring, | 


active and useful citizen. He died in 1800, 
when Ichabod was fourteen years old. 


The town of Salisbury, N. H., took its name | 


from Salisbury, Mass., from which neighbor- 
hood had come many of the first settlers,* 
the Bartletts among the number. These 
settlers were a sturdy, self-reliant class of 
men, as the character of their descendants 
abundantly testifies. Salisbury Academy 
could number upon its roll of pupils such 
names as the two Websters (Ezekiel and 
Daniel), Ichabod Bartlett, John A. Dix, 
Charles B. Haddock, and Joel Eastman. 
Young Bartlett was ready for college in 


1804, when at the age of eighteen he | 


entered Dartmouth as a freshman.' 

During the winter vacation of his first 
year at college, the young student taught 
school at the Academy in his native town, 
a fact that indicates in what esteem as a 
scholar he was held by those who best knew 
him. In 1808, while a senior at college, he 
delivered a Fourth of July oration at Salis- 
bury. This early display of his oratorical 
powers proved so acceptable to his towns- 
men, that the oration attained to the honor, 
somewhat unusual at that day, of being 
printed in pamphlet form. 

Immediately upon graduation, Mr. Bart- 
lett applied himself to the study of the law. 
He entered the law office of Moses Eastman, 


? Among his classmates who afterward became widely 
known, may be mentioned Governor Grenwell, of Massa- 
-chusetts ; Isaac Fletcher, of Vermont ; Ichabod R. Chad- 
bourne, of Eastport, Me. ; Samuel Osgood, of New York ; 
Leonard M. Parker, of Charlestown; and William Clag- 
gett, of Portsmouth. Others of note who at that period 
were students at Dartmouth, are General Fessenden and 
Albion K. Parris, Richard Fletcher, Matthew Harvey, Levi 
Woodbury, Joseph Bell and Amos Kendall. 











| and later that of Parker Noyes, both gradu- 
James, a lawyer at Durham and Dover. The | 
father of the subject of this sketch enjoyed a | 


ates of Dartmouth who were in practice at 
Salisbury. In 1811 he was admitted to the 
Bar' He went to Durham and _ there 
opened a law office. This thriving village, 
about seven miles from Dover, was then 
thought destined in its growth to outstrip 
Dover. Situated on the main highway be- 
tween tide-water, at Portsmouth, and the 
country lying north of Concord, a great 
part of the teaming ran through its streets. 
There were already several gentlemen in 
practice at ‘Durham when young Bartlett 
arrived there. 

The young attorney, however, did not 
remain long in this little village, for the su- 
perior attractions of Portsmouth, the business 
capital of the State, invited him to a new 
scene of action, and in 1816 he removed to 
that delightful town. He soon commanded 
a large and lucrative practice.? In 1819 
he was chosen solicitor for Rockingham 
County. 

Mr. Bartlett was gifted with a remarkable 
fluency, and being bright and quick upon 
his feet, he had a most captivating manner 
with an audience. No young man at that 
day gained wider popularity as a public 
speaker. Love of law, and success at the 
Bar, however, did not prevent his coming 
forward rapidly into political station. No 
doubt he had a taste for public life, for as 
early as 1817 we find him filling the office 


* Mr. Bartlett was admitted to the Bar of the Supreme 
Judicial Court at Dover, September 8, 1813, on motion 
of John P. Hale. This fact implies that he had already 
become a member of the Bar of the court of common 
pleas, and had “ practiced two years with reputation” in 
that court. That he began practice in Durham in 1811, 
and was taxed there as late as 1816, we know from the 
records of that town. These records also impart the quaint 
information that Ichabod Bartlett paid one dollar admission 
fee to the Old Hundred Sacred Music Society. 


?The other lawyers then at Portsmouth were: Daniel 
‘aumphries, Jeremiah Mason, Edward Cutts, Jr., John P. 
Lord, Joseph Bartlett, Nathaniel A. Haven, Jr., William 
Claggett, Timothy Farrar, Nathaniel P. Hoar, Peyton R. 
Freeman, John Pitman and William Plumer, Jr.; Levi 
Woodbury had just gone upon the Bench, and Daniel 
Webster had but lately removed to Boston. 
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of clerk of the State Senate. In 1819 the 
people of Portsmouth sent him as a repre- 
sentative to the Legislature. He was re- 
elected to this post for two successive terms, 
and in 1821 he was Speaker of the House. 
At later periods, in 1830-32, as well as in 
1851 and 1852, he served as a representative 
from Portsmouth. 

At the threshold of his legislative career, 
Mr. Bartlett displayed good judgment, a 
characteristic which only made his gift of 
ready and eloquent speech the more valu- 
able to his supporters. He immediately 
took undisputed rank asa leader. His entry 
into public life was signalized by a warm 
espousal of the cause of toleration. He 
advocated a repeal of the actof 1791. This 
act had empowered the inhabitants of a 
town to vote such sum of money as they 
should judge necessary for the support of 
the ministry. Mr. Bartlett believed that 
religious denominations should rely for 
maintenance upon voluntary private contri- 
butions, a proposition that to us seems rea- 
sonable enough, but one that in his day 
demanded for its support an able advocate. 


Mr. Bartlett’s views prevailed, and the act | 
of July 1, 1819, was passed, that forever dis- | 


sociated Church and State. 

New Hampshire was then a hotly con- 
tested State at elections, as it indeed has 
always continued to be. Her lawyers could 
hardly keep out of politics. At all events, 
a man so ready, so tactful, and so eloquent 
as Mr. Bartlett, was not to be permitted to 
content himself with the triumphs of the 
Bar. 

Mr. Bartlett's practice, it seems hardly 
necessary to add, extended before long into 
all parts of the State.'| Other lawyers were 
only too ready to retain him to argue their 


™My father, the late W. H. Y. Hackett of Portsmouth. 
entered Mr. Bartlett’s office as a student in 1822. While 
Mr. Bartlett was arguing to the jury at Gilmanton, my 
father (then a student at Gilmanton Academy) listened to 
him, and was so impressed with his wonderful ability, that 
he determined to study law, and to begin his studies, if 
possible, with the famous Mr. Bartlett. 





Indeed, he enjoyed much the same 
privilege that Webster had already profited 
by, namely, the frequent opportunity to 
measure swords with Mason. Bartlett was 
alert, adroit and daring. He was thoroughly 
prepared, and knew just what he purposed 
to do. His tactics ofttimes were to worry 
and “nag” Mr. Mason. One of Mr. Ma- 
son’s admirers, who (when a student at the 
Academy) used to see the two pitted 
against each other at Exeter, has said: “Mr. 
Ichabod Bartlett was a man of remarkable 

¢adroitness in the management of a case, as 
quick as a flash of lightning in the move- 
ments of his mind whether to inflict or to 
parry a blow. At first it might seem as if 
he were the keenest and most brilliant advo- 
cate ofthem all. But before getting through 
the case in which he and Mr. Mason were 
engaged on opposite sides, it was plain 
enough that he was obliged to put out all 
his strength to sustain himself against an 
opponent who was hardly exerting himself 
at all.”* 

Mr. Bartlett, it is true, was not so pro- 
found a master of the common law as was 
Mason, but in the shifting phases of a jury 
trial, he was fully the equal of that great 
New England leader in the readiness with 
which he could say the right word, and do 
the right thing, that should lead up to a 
successful verdict. The late James W. 
Emery of Portsmouth, who knew Bartlett 
thoroughly (they were once partners), used 
to say that no lawyer ever practiced in New 
Hampshire, who had more ¢ac¢ than Ichabod 
Bartlett. 

As an instance of his quickness at repar- 
tee, I may as well give here a retort of his 
which, though very familiar to the profession, 
has been attributed to others, both in this 
country and in England. I am satisfied 
that the occurrence actually took place, the 
Court being held, I believe, by Chief Justice 
Richardson. As everybody knows, Jeremiah 


causes. 


' Letter of Rev. J. H. Morrison (November 29, 1872). 
Life of Jeremiah Mason, p. 424. 
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Mason was a man of powerful physique, 
standing over six feet in height. Mr. Bart- 
lett, on the other hand, was of undersize, 
and quick in every movement of gesture. 
It seems that one day at a trial, Mr. Mason 
was greatly annoyed by Mr. Bartlett (who 
was then a very young man), until at length 
he could bear it no longer, and he exclaimed 
contemptuously: ‘Why, I could put you 
in my pocket.” ‘Then you’d have more 
law in your pocket than you have in your 
head,” was the reply. 

Among the many important causes in 
which he was of counsel, there may be men- 
tioned Trustees of Dartmouth College v. 
Woodward, ' the Exeter Bank robbery case, 
and the political libel suit of Upham v. Hill 
and Barton. With what a touch of sarcas- 
tic humor he could impress his views upon 
the Court appears from his brief as reported 
in Erickson v. Willard, 1 N.H. 217. A 
testator expressed his desire that J. W. 
should at his discretion appropriate a part 
of the income of testator’s estate, not ex- 
ceeding fifty dollars a year, to the support 


_ of the widow. Mr. Bartlett said: — 


‘The testator was a feeble and solitary female 
in the eve of life. The defendant was her re- 
ligious teacher, the pastor of her church, writing 
an instrument making himself residuary legatee 
and executor of her estate, and with every pos- 
sible inducement of interest not to create a leg- 
acy out of himself contrary to her intention. 
Notwithstanding the clerical character of this 
executor, and the singleness of view with which 
he may have been supposed to have devoted 
himself to the spiritual concerns of his flock, the 
history of the ingenious stratagems with which 
the gentlemen of his cloth evaded all the skill 
and care of parliament from the 7th of Edw. I. 
to the gth of Geo. II. shows that they are not 
always indifferent to their temporal interests. . . 

“ The testator desires to be decently buried in 
the church yard of St. John’s Church a¢ the dis- 
cretion of the executor. Now, apply to this 


* 1 N.H. Reports, 111. Mr. Bartlett’s argument has late- 
ly been reprinted in the sixty-fifth volume of the N.H. 
Reports. 





period the construction contended for by the 
defendant, and let him have been as averse from 
expending, as paying over the property to legal 
claimants, and the testator’s chance for burial 
would have been much more problematical than 
the good woman herself would ever have sus- 
pected.” 


While busy with a large practice, he 
found time to assume numerous duties lying 
outside of his profession. He was corres- 
ponding secretary of an Agricultural So- 
ciety, and in that capacity prepared an in- 
teresting and valuable report on the subject 
of farming. He served as a bank director, 
and asa trustee of asavings-bank. In 1818 
he was made one of the trustees of Dart- 
mouth University, then just incorporated. 
In 1827 he was chosen president of the New 
Hampshire Historical Society. He wrote a 
memorial sketch of N. A. Haven, Jr., a 
brother lawyer. All through his life he 
was in demand for the delivery of political 
addresses; or won great applause by the 
bright and sparkling style in which he “re- 
sponded to toasts,” to use the phrase then 
in vogue for what we now term “ after-din- 
ner speeches.” 

It is the design of this article to revive a 
few memories of Mr. Bartlett as a lawyer, 
rather than to compass the entire range of 
his achievements as a distinguished son of 
New Hampshire. Yet a just estimate of his 
professional standing can scarcely be ar- 
rived at, unless a glance at least be taken at 
his political career. Entering Congress at 
the age of thirty-seven, Mr. Bartlett quickly 
came to the front as a ready and formidable 
debater. Before he had abandoned politics 
to return to the exclusive practice of his 
profession, his keen and bold sallies upon 
the floor had won for him the unique title of 
“the Randolph of the North.” 

He was elected a representative to Con- 
gress in 1823, and was kept there until 1829, 
when he declined a renomination. He 
served on the Committee upon Naval Af- 
fairs. Frequently he was called upon to 
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preside in the absence of the Speaker, or in | 


Committee of the Whole. He joined in the 


debate on many important questions; and | 
to judge from the rather imperfect reports | 


of that day, he must have wielded much in- 
fluence. Several speeches by him were 
printed, and circulated throughout New 
Hampshire by his political friends. ' 

No sooner had he entered Congress than 


an encounter with Mr. Clay served to bring | 


him into prominence before the country. 
It was during the debate on Mr. Webster’s 
Greek on the 
1824. 


resolution, 


his chair to urge, in an ardent and eloquent | 
some advice, in that lofty and imperious 


| tone of which Clay was so peculiarly the 


speech, the adoption of the resolution. 
Mr. Bartlett, then an unknown young man, 
took the floor to oppose it. 


discovered in the following allusion to Mr. 
Webster : — 


“There is an influence connected with the 
distinguished individual who moved this resolu- 
tion that I have neither the inclination nor the 
power wholly to resist. 
upon us with a force which shows that eloquence 
expired not with the renowned orators of ancient 
Greece, we have listened with pleasure — with 
pride for the American character, a pride more 
cherished by me as the claim of New Hampshire, 
dearer still as of my own native village. Though 
such is the resolution, under such circumstances 
and thus urged upon us, yet I must vote against 
it.” 

Of the charge of personality made by the 
Speaker, Mr. Bartlett said: — 


‘If the loud voice, the menacing look and the 
sneering gesture which accompanied it were in- 
tended to apply to him personally, he must send 
it back as unjust, ungenerous and untrue. He 
did not advise, but he must say to the Honorable 
Speaker that it was unwise to throw out the in- 
sinuations which had escaped him as to the mo- 
tives of the opposition. 


* Among the more important subjects that he discussed 
were: Suppression of Piracy (1825); Amendment of the 
Constitution (1826); Internal Improvements (1827); and 
Retrenchment (1828). 


They were as little | . ; 
, | that the gentleman from New Hampshire he 


With what | 


felicity he could turn a compliment may be | 





While it has been urged | 


merited as would be the insinuations of one who 
should say to that Honorable gentleman : — 

“You, Sir, have a great personal and _ political 
object in view. You perceive that on this ques- 
tion the whole country is ina tempest. You feel 
it to be necessary for you to ‘buy golden opin- 
ions from all sorts of men’; and you have aimed 
to ‘ride on the whirlwind, and direct the 
storm.’ ”’ 


Mr. Clay was nettled at this bold language 
of ‘‘a mere boy that New Hampshire had 


sent here.” He began his reply by alluding 


| . > = ry ~ 66 
24th January, | to the young member as having made “a 


The Speaker (Mr. Clay) had left | 


very ingenious, sensible and ironical speech.” 
He then went on to give his young friend 


master. 
The ‘ National Intelligencer” reports Mr. 
Bartlett as rejoining as follows : — 


” 


Mr. Bartlett: He had been seriously advised 
by the Honorable Speaker. He ought doubtless 
to receive the advice with due deference ; yet, 
however criminal it might be, he felt inclined to 


say to him. “I thank you for your advice ; 


| more forasmuch as it was entirely gratuitous 


| tion. 


and uncalled for; but however inexperienced I 
may be, or however young, when I feel any need 
of lessons on the subject of political integrity, 1 
feel myself of age to select my instructor. . . 

«Gentlemen were asked if they dare go home to 
their constituents after voting against the resolu- 
Whether to vote against the resolution or 
against the opinion of that honorable gentleman 
were the more daring he would not attempt to 
determine. Where he should go when he left 
this House, he might not be able to say, but if 
not to his constituents, he certainly should not go 
to the Grand Seignior,— for he should make a 
bad slave, either at Constantinople or in this 
House. However obscure he might be, he had 
no constitutents so humble as not to know that 
he dare do all his duty.”’ 


Mr. Clay rejoined with warmth: saying 
believed was a member of the House. If 


he had ever been here before he (Mr. C.) 
He had never till now 


was ignorant of it. 
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heard his name in the House or out of it. 
At the close of his remarks Mr. Clay inti- 
mated plainly that some other mode might 
be resorted to in order to adjust the differ- 
ence that had arisen. 

After the adjournment, Mr. Clay set about 
ascertaining what sort of a man Mr. Bartlett 
was. He asked Governor Plumer if he 
thought Bartlett would fight. Plumer replied 
that he knew how he could find out. Mr. 
Clay enquired, How? Plumer answered, 
‘“‘Ask him!”! Some one approached Mr. 
Bartlett to sound him on the subject, and 
received as a reply: ‘‘Tell him if he wants 
to fight, it shall be across a four-foot table, 
—TI have no crying children to leave behind 
me.”? Fortunately the affair was soon amic- 
ably arranged. Bartlett's spirited conduct 
gave him a great prestige both in Con- 
gress and with his constituents at home. 

After three terms of service, declining 
a renomination, he was pressed into service, 
in 1831, as the anti-Jackson. candidate for 
Governor. The campaign was most excit- 
ing, but he was defeated by Samuel Dins- 
moor. He was the Adams candidate also, 
the succeeding’ year, when Governor Dins- 
moor was re-elected. 

Mr. Bartlett never was married. He lived 
for the greater part of his life at a hotel. 
Always of a social disposition, there grew 
upon him in later years an inclination to 
conviviality, as he gradually withdrew from 

? Judge Ira Perley used to say that this reply was the 
smartest thing that Governor Plumer ever uttered. 

? George Wallis Haven, of Portsmouth, writes to me: 
“TI think in 1892, I received a letter from Mr. Arthur 
Livermore, living in England, in which he alluded to Mr. 
Bartlett’s first term in Congress, when Mr. Clay with his 
wonted proclivity sought to fasten a quarrel upon him, but 
Mr. Bartlett retorted so very successfully that Mr. Clay felt 
that if a challenge was to pass between them, he must be 
the one to send it. Therefore, with becoming though 
unexpected prudence, he called upon Judge Livermore to 
inquire into the heroic status, or otherwise, of the new 
member from New Hampshire; and the judge assured him 
that he was a man to fight to the last gasp of his life. In 
the session of the next day, Mr. Clay offered most conciliat- 
ing remarks to Mr. Bartlett, and they were ever after 


excellent friends. This statement Mr. Livermore had from 
his father.” 





active practice. It was not possible for him 
however wholly to decline serving the pub- 
lic. In 1850 he was sent to Concord as a 
member of the Convention for revising the 
Constitution, and he was chosen temporary 
chairman of that body. His intimate friend 
Franklin Pierce became the permanent pre- 
siding officer. ' 

Mr. Bartlett died at the Rockingham 
House, Portsmouth, on the 9th of October, 
1853, at the age of sixty-seven. The funeral 
was from Rev. Dr. Peabody’s South (Uni- 
tarian) Church. Portsmouth paid an official 
tribute to his distinction as her most honored 
citizen. His fellow-members of the Bar 
evinced their appreciation of his ability and 
talent in resolutions and speeches of an 
unusual degree of merit. 

Perhaps the most remarkable of Mr. Bart- 
lett’s many gifts was that of a certain felicity 
of expression. In ordinary conversation he 
employed the choicest and fittest words, and 
convinced his hearers by the apt way in 
which he put forward what he had to say. ? 

Anecdotes and incidents in a lawyer's 
practice gathered from tradition are easily 


* The two were warm friends. Woodward Emery, of the 
Boston Bar, has a gold-headed cane that came into the 
possession of his father, the late James W. Emery. It had 
been given by Pierce to Bartlett, and bears the inscription, 
“From Frank to Ick.” 


2 The late Charles H. Bell, in his admirable Bench and 
Bar of New Hampshire, published after this article had 
been put in type, says of Mr. Bartlett: ‘In his public 
speeches he had a fashion, when he wished to lay particular 
emphasis upon a word, of pausing an instant before pro- 
nouncing it. One of the elders of the Bar described this 
process as “ foising his word before he launched it.” It 
seemed as if he were hesitating in the choice of his expres- 
sion, and that he always picked out the fittest. But in fact 
the man never hesitated. His powers were always on the 
alert. If he had had hours for deliberation he could not 
have done or said the right thing at the right moment more 
uniformly than he did without a moment’s forethought” 
(p. 176). No man was better qualified to write of New 
Hampshire lawyers than Governor Bell; nor can too much 
praise be bestowed upon the justice and discrimination that 
marks this invaluable collection of biographical sketches. 
It is fortunate that the work has been seasonably done by 
one who could do it so well. Fort:unate too will be any 
other State where legal annals shall be preserved to pos- 
terity by a labor so thorough, a judgment so sagacious, and 
a power of expression so apt and so enlivening. 
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forgotten and lost. They often give an 
insight into character, and are so far deserv- 
ing of permanent preservation. Only two of 
Mr. Bartlett’s students now survive, the 
venerable J. Hamilton Shapley of Exeter, 
and William H. Rollins, a prominent lawyer 
and financier of Portsmouth. Both of these 
gentlemen speak feelingly of their attach- 
ment to their preceptor. He was always 
dignified and courteous, and greatly liked 
by young men. 

To Mr. Rollins I am indebted for a frag- 
ment of an address to the jury in rather an 
odd case of Bell and Tuck v. Dow. I only 
wish the reader could have it in the exact 
words as told to me. 

Two distinguished members of the Rock- 
ingham bar, it seems, had bought a horse 
of a farmer at Hampton, for the sum of 
thirty dollars. They managed to get the 
steed as far as Exeter, where they lived, a 
distance of about ten miles; but the animal 
proved too weak to stand up to get his oats. 
Upon arrival in town he soon collapsed,— 
a total loss. The irate purchasers brought 
a suit against the farmer for fraud in the 
sale. Bartlett was retained for the defence. 
He began his argument to the jury some- 
what after this fashion: ‘‘Gentlemen of the 
jury, before we consider the testimony that 
bears on the circumstances of this sale, let 
us for a moment see who are the parties to 
this suit. Whom have we here as _ plain- 
tiffs? Two able and astute lawyers. Who 
is here as defendant? A plain farmer. One 
of these plaintiffs, gentlemen, is James Bell! 
A lawyer of talent and experience; a gentle- 
man of such shrewdness, that when the rich 
corporations of Massachusetts were hunting 
all over the State of New Hampshire for 
the right kind of an attorney to protect 
their enormously valuable interests at Lake 
Winnepisseogee, they selected 42m. Amos 
Tuck! Another lawyer, gentlemen, of such 
marked success and distinction at the Bar, 
that the people of this district have just 
chosen him to represent them in Congress. 





These two keen-witted men, as if not con- 
tent to trust their own sagacity and skill, 
proceeded to call in a third party to help 
them. They selected none other than 
Stephen W. Dearborn, gentlemen, the High 
Sheriff of this county, who is sitting in yon- 
der box,—a’man known all this region 
roundabout as the sharpest horse-jockey to 
be found anywhere. And now, gentlemen, 
with this combination brought to bear on 
the subject, you are seriously asked to 
believe that they were cheated in a horse- 
trade by my poor, simple, old client here!” 

The verdict, it is hardly necessary to add, 
was for the defendant. 

When he thought that the occasion 
called for it, Mr. Bartlett did not hesitate to 
employ criticism of a most caustic kind. A 
trifling incident may be recited, where he 
administered a rebuke to one of his neigh- 
bors who had presumed to make a show of 
learning. One day Mr. Bartlett, being in 
the library of the Portsmouth Athenaeum, 
observed a gentleman present just closing a 
book that he had been reading. When the 
gentleman had withdrawn, Mr. Bartlett out 
of curiosity picked up the volume. It was 
a work upon a recondite subject, and the 
book opened at the place where the other 
had been reading. A few minutes later, 
Mr. Bartlett went down into the reading 
room to find the gentleman in question 
engaged in a discussion. With an air of 
profound acquaintance with the topic in 
hand the gentleman remarked: ‘It is some 
time since I have read the author, but if my 
recollection serves me aright, the passage 
runs something like this.” He then re- 
peated a long quotation, and looked around 
upon his little audience most triumphantly. 
After a brief pause, during which much 
credit was accumulating for the gentleman’s 
powers of memory, Mr. Bartlett deliberately 
said: ‘Yes, you are exactly right. I 
know you are right, for not five minutes ago 
up-stairs I picked up the book you had laid 
down, and looked over that portion of it 
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myself. 
words,” 
A former sheriff of Strafford County has 
said that he well remembers frequent in- 
stances when the Judge on the bench would 
stop in the midst of a trial and address Mr. 
Bartlett, who was sitting within the bar, 
with the inquiry, “‘ Pray what is the law on 
that point, Mr. Bartlett?” 
James W. Bartlett of Dover, a nephew of 
Ichabod Bartlett, has kindly sent me the 
following anecdotes. Of the first he says 
that his uncle, when asked about it, ad- 
mitted that it had some foundation in fact :— 


I think you’ve got the very 


A man was brought before the court for steal- 
ing spoons. Having no counsel, Mr. B. was 
assigned to,him. The other lawyers thought he 
did not relish being connected with so petty a 
case, as he sat, during the trial, with his eyes half 
shut, apparently paying little heed to the wit- 
nesses. He declined to cross-examine, only 
asking two or three questions of the principal 
witness which served to make his story even 
stronger than ever. The other lawyers thought 
that the defendant was surely booked for prison. 
When, however, Mr. B. came to argue for the 
defence he was alert enough. He took the testi- 
mony all to pieces, showed wherein the witnesses 
contradicted each other, and made such an elo- 
quent appeal in behalf of the accused, that the 
jury acquitted him without leaving their seats, 
when Mr. B., turning to the fellow, said, “ Now 
go, you old rascal, and don’t steal any more 
spoons.” 

The other was told me by one of the oldest 
Dover lawyers, now dead. During a term of 
court the lawyers were assembled. at the old 
Dover Hotel and thought to have some fun over 
a traveling phrenologist. They told him the 
Democratic candidate for Governor (a very ordi- 
nary kind of man) was in the parlor, and they 
wanted him to examine his head, and in order to 
make the experiment more striking they wished 
him to enter the room bDlind-folded. This he 
did, but Ichabod Bartlett was seated in the chair 
instead of the candidate, who had the pleasure of 
hearing the phrenologist, after feeling the head a 
moment, exclaim, “ Zzs is not the Democratic 
candidate, it is the head of a much more able 





man,” then going on to describe Mr. Bartlett’s 
character correctly. 


I am likewise under obligation to the 
Honorable Charles Levi Woodbury, of Bos- 
ton, for a valuable letter of October 19, 1893, 
describing some of his impressions of Mr. 
Bartlett. He says: — 


“T have heard him try a cause in court. It 
was when I came home (to Portsmouth) on a 
visit in 1842 or 1844; and I was impressed with 
his skill and vigor in belaboring a witness, who 
was on the other side. His voice, as to which 
you enquire, was tenor in quality, not shrill, but 
full or round in tone and rather prepossessing 
than otherwise. His manner was easy, deliberate 
and frank. He was a caustic speaker,«and in 
that line of resources had imagination enough, 
and force also.” 


Mr. Bartlett was the owner of a beautiful 
country seat upon the river, two or three 
miles above the town of Portsmouth. It 
was a farm that had originally belonged to 
President John Cutt. Here Madam Ursula 
Cutt (the President’s widow) was killed by 
the Indians, in the summer of 1694. To 
this retreat Mr. Bartlett in his later years 
liked after dinner to drive on days when the 
weather was fine. He was specially fond of 
the company of young men. From 1845 
onward Mr. Woodbury was more frequently 
at Portsmouth, where he formed one of a 
small circle of gentlemen whose society “the 
Colonel” (as Mr. Bartlett used to be called) 
was wont to enjoy." It was a source of 
pleasure to the distinguished lawyer to take 
one or more of his young friends for an 
“outing” to the farm. Says Mr. Wood- 
bury : — 

“Here we amused ourselves about the house 
and grounds doing nothing in particular until it 
was time to return home. The Colonel was 
much respected by all of us, and he felt and 
appreciated our modest deference. He was easy 
in conversation. Possibly it is the highest com- 


* Among others were Horatio Coffin, Dr. Edward Rund- 
let and Charles W. March, the author of Reminiscences of 
Webster, etc. 
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pliment that can be paid to his tact and univer- 


sality, to say that he made himself very accept- | 


able to us youngsters without diminishing our 
respect for his power of caustic repartee, or our 
regard for him. 

“Colonel Bartlett and that learned and eccen- 
tric grandson of Governor Langdon, John Elwyn, 
both lived at the Rockingham House. Each 
was a conversationalist of rare power, though of 
marked difference; and quite a controversial 


had qualities, like many mythological beverages. 
Silently the auditors sipped the generous fluid, 
and the sparks of collision disappeared, and 
were forgotten.” 


It is gratifying to be assured that a kins- 
man, Dr. Samuel C. Bartlett, ex-president 


_ of Dartmouth College, cherishes the purpose 


spirit, though masked, seemed to grow up be- | 


tween them. 
board of that famed hostelry, I have had many 
graphic accounts of the little sparring matches 
which not unfrequently arose between them. 
Judge Odell and the rest always sheltered them- 
selves jn complete silence when one of these 
“‘scraps”’ broke out. Each antagonist addressed 
his remarks to them, and not to his opponent. 
“Major Coburn’s cellar furnished a copious 
supply of that renowned March Madeira, sup- 
plied by the brothers March themselves to him, 
and therefore of unexceptional pedigree. This 


From others who sat at the genial | 





of writing a memorial of this distinguished 
member of the Bartlett family. We may 
thus hopefully look forward to the possession 
of something of enduring value that shall 
transmit to posterity in befitting lines the 
portraiture of a very remarkable man. 

The engraving that accompanies this 
sketch is from a portrait, at the age of forty, 
painted by Professor S. F. B. Morse. The 


original is owned at Concord, N.H., by the 
widow of a nephew of Ichabod Bartlett — 
the late Judge William H. Bartlett, a jurist 
whose untimely death the people of New 
Hampshire have not yet ceased to deplore. 


THE COURT OF STAR CHAMBER. 


By Joun D. 


CCORDING to the popular idea the 

Court of Star Chamber was a secret 
tribunal wielding unlimited power and in- 
fluence in the middle ages, practising mon- 
strous oppressions, and serving no good 
purpose whatever,—a tyrannical relic of 
ancient barbarity used to vent the baser de- 
signs of wicked sovereigns,—a place for 
punishing annoying interferences with the 
unjust doings of the king and his favorites, 
—a tribunal as cruel as any inquisition, as 
unlimited in its power over the lives and 
liberty of the people as the Venetian Coun- 
cil of Ten—and whose proceedings were 
conducted in absolute secrecy; whose vic- 
tims were condemned without notice, or any 


I. 





LINDSAY. 


opportunity of defense, and whose whole 
history was a history of unjust persecution 
and arbitrary oppression. Very different 
indeed is the truth. 

Instead of being regarded as a tyrannical 
institution, the Star Chamber was for ages 
looked upon by the English people, espe- 
cially those of the middle and lower classes, 
as the one place where the wrongs perpe- 
trated by the wealthy lords could be re- 
dressed, —where they could be relieved of 
the oppressions of the rich landowners, and 
the tyrannies and extortions of petty offi- 
cials, — where justice would be administered 
honestly, and substantial right done fear- 
lessly,—— where no tampering with venal 
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jurymen could avail, and the integrity of 
the judges was above the shadow of a 
doubt. ; 

It was a court where the poor man need 
not hesitate to press his grievance, though 
the courts of his own neighborhood had re- 
fused to aid him, —and whose censure the 
lordly wrong-doer held in awe while defying 
the judicial authority of the local tribunals. 

Its proceedings from the first were open 
and public; throngs attended its sittings 
and watched and listened as freely and with 
as little interference as the idle crowds that 
to-day resort to our courts when sensational 
cases are being tried. The causes were 
heard, argued, and determined sedately, 
solemnly and with dignity and deliberation. 
The defendants were summoned before it by 
due process of law; an information drawn 
with as great technical precision and in 
substantially the same form as a bill in 
equity apprised them of the charge they 
were called upon to meet, and from the 
earliest times, while the common law courts 
stubbornly refused to grant an accused any 
legal aid whatever, the Star Chamber al- 


lowed him, not one adviser, but always, of 


right, two counsel, and very often three or 
four whose active and full services he was 
permitted to enjoy. 

The career of the Star Chamber was not, 
however, one of uninterrupted justice. At 
times its authority was basely perverted. 


Great wrongs were there committed, and its | 


oppressions, especially at times of political 
uneasiness and for purposes of state disci- 
pline, were many. Of the wicked perse- 
cutions which stained its memory during the 
later years of its existence I shall speak 
later. 

The Court of Star Chamber was the 
king’s privy council, as it existed in former 
times, sitting in its judicial capacity. The 
sovereign prerogative of directly adminis- 
tering justice, recognized and preserved in 
England from the most ancient times, and 
exercised in its amplest form in the Curia 





Regis, was in course of time, so far as it re- 
lated to civil controversies and ordinary 
criminal matters, gradually distributed 
among other tribunals. The right of the 
king to administer justice in person, or 
through his high officers of state, in respect 
to offenses under the degree of capital, af- 
fecting the government or wherein the com- 
mon law was deficient, was however never 
delegated, but continued to be exercised by 
the council till the Long Parliament in 1640 
declared that the occasion for the exercise 
of that right no longer existed. 

The council, even as early as the time of 
Edward III., when disposing of criminal 
business, usually held its sessions in that 
room of the palace called the “Star” 
chamber, and thus the name of the court 
was derived,—a designation that was ap- 
plied to the end, and one that was recog- 
nized in the books and statutes as its proper 
title. The history of this tribunal is full of 
interest. 

From the most remote antiquity the ad- 
ministration of justice has been one of the 
highest, if not the greatest, prerogatives of 
the sovereigns of England." 

Under the rule of the Saxons the first and 
principal place for the administration of 
justice was the wittenagemote. 

Justice in both civil and criminal matters 

* Montesquieu sets forth the objections to the sovereign’s 
acting as a judge in any cause within his realm, and then 
proceeds to show that equally grave reasons exist against 
his officers of state participating in judicial affairs: “It is 
likewise of very great inconveniency in monarchies for the 
ministers of the prince to be judges. We have still in- 
stances of States where there are a great number of judges 
to determine fiscal controversies, and where the ministers 
notwithstanding (a thing almost incredible!) want like- 
wise to determine them. Many are the reflections that 
here arise, but this single one will suffice for my purpose. 
There is in the very nature of things a kind of contrast be- 
tween a prince’s council and his courts of judicature. The 
king’s council ought to be composed of a few persons and 
the courts of judicature of a great many. The reason is, 
in the former, things should be undertaken and pursued 
with a kind of warmth and passion, which can hardly be 
expected but from four or five men who make it their sole 


. 4 . . . 
business. On the contrary, in courts of judicature a cer- 
tain coolness is requisite, and an indifference in some meas- 


| ure to all manner of affairs.” 
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was ordinarily administered near the homes 
of the suitors, in the reve motes (or shire 
motes), the tourns, and the hundred courts 
derived out of it, and the county courts. 
But over all these there was the wiéttenage- 
mote, which had a concurrent jurisdiction 
with them. The king himself sat in it. It 
was held in his palace and removed with his 
person. Its principal officer below the king 
wis the Fusticiarius Anglia. The judges 
were the great officers of state, together with 
such lords as were about the court. Its 
ordinary business consisted in the deter- 
mination of Causes concerning the revenues, 
criminal accusations against any of the lords, 
and civil disputes between them, besides 
which it heard originally offenses of a very 
heinous and public nature committed by 
persons of inferior rank, and all causes in 
the inferior courts might be adjourned 
thither on account of their difficulty or im- 
portance. 

This same supreme tribunal, or a similar 
one in all substantial respects, was preserved 
by: William the Conqueror under the name 
of the aula regis or curia regis, so called 
because it was held in the royal palace be- 
fore himself or his justice, of whom the 
Fusticiarius Anglie' still continued to be 
the chief. 

There was also the exchequer, called curia 
regis ad scaccarium, which was likewise held 
in the palace, and though in effect a member 
of the curia regis, was expressly distinguished 
from it. 

The curia regis consisted of the following 
persons: the king himself, who was the 
head; next to him the Fusticiarius Anglie, 
who was the principal minister of state, and 
decided all causes in the king’s absence as 
his vice-regent or deputy; and the great 
officers of the palace, such as the chancellor, 
treasurer, chamberlain, steward, marshal, 
constable and the barons of the realm. With 
these were associated certain persons called 


1 An officer not unlike the ancient grand seneschal of 
France, called major domus. 


Jjustici@ or justitiarii, to the number of five or 

six, on whom, with the Fusticiarius Anglie 
the burden of judicature principally devolved, 
the barons seldom appearing to participate 
in the proceedings, the duties incumbent 
upon the office being at variance with their 
martial education and occupations. The 
king chose such of his nobles as he pre- 
ferred, to associate with himself in the curia 
regis, who were usually residents of the 
palace and attendant upon his person. 

All matters of judicial concern were cog- 
nizable by this supreme court. Many 
pleas, from their great importance, were 
deemed within its exclusive jurisdiction, 
while others were brought there by special 
permission. 

For the issuing of the necessary writs, and 
for other offices pertaining to the court, the 
king had near him some great man, usually 
an ecclesiastic, who was called his chancel- 
lor, and had the keeping of the great seal. 
It was probably this office of the chancellor 
that rendered him a necessary member of 
the court. However this may be, the chan- 
cellor was always one of the principal mem- 
bers of the curia regis and of the Star 
Chamber. 

The Exchequer sat in another place, 
namely ad scaccarium, as we have seen, and 
the justices of the curia regis were there 
called barons. 

While we may find indefinite mention of 
affairs of a criminal nature being considered 
in the exchequer, no considerable criminal 
jurisdiction was ever assumed by it, and it 
may be safely asserted that all great crimi- 
nal prosecutions for misdemeanors were 
conducted originally in the curia regis 
proper. 

When by reason of the great and con- 
stantly increasing mass of business brought 
before the curia regis from all parts of the 
realm, the justiciarius and his associates 
found themselves unable to directly deal 
with all its affairs, it became necessary to 
| erect some other tribunal of a similar nature, 
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and thus came about in the twelfth century the 
establishment of justices zz eyre, who under 
the king’s writ, inthe nature of a commis- 
sion, went in circuits and held courts 
throughout England, endowed with all the 
power and authority of the curia regis and 
its exchequer branch, save the reservation 
of final appeal thereto.’ 

Not long after this a court made its ap- 
pearance under the name of bancum or 
bench, as distinguished from the curia regts. 
This court, like the justice in eyre, was 
erected in aid of the curia regis, and the 
latter ceased to entertain common pleas 
about the time when the dancum or bench 
made its appearance. The existence of the 
bench and of the justiciarii de banco appear 
from the records of the reign of Richard I. 
The bench took charge of the common pleas, 
thus leaving only matters of great concern, 
not cognizable at common law, for the curia 
regis. 

After the erection of the dancum or bench 
the style of the supreme tribunal began to 
alter, and the proceedings there were fre- 
quently said to be coram rege, or coram 
domino rege; and in subsequent times the 
court was styled curia regis coram tpso rege, 
or coram noblis, or coram domino rege ubi- 
cungue fuerit, etc. However it was still 
called aula regis, curia regis, curia nostra 
and curia magna. 

The exchequer being a member of the 
curta regis and a place for determining the 

* It is not easy to determine the exact period when this 
establishment of justices itinerant was first made. It was 
long the common opinion that they were originally ap- 
pointed in the great council held at Nottingham, or as 
some say, at Northampton, in the 22d of Henry II., 1176; 
but it has been proved from the records in the exchequer 
that there had been justices itinerant to hear and determine 
civil and criminal causes in the 18th Henry I., and likewise 
justices in eyre for the pleas of the forest. 

It is probable that the first appointment of justice itinerant 
was made by Henry I. in imitation of a like institution in 
France, introduced by Louis le Gros, that in the reign of 
King Stephen the new system was dropped and was again 
revived by Henry II., during the greater part of whose 
reign pleas were held in the counties by the justice itiner- 


ant from year to year, and who at length fixed the system 
as a part of the legal constitution of the realm. 





same sort of common pleas as had been 
brought in that court, the separation of such 
pleas from the latter considerably affected 
the exchequer. The clause in King John’s 
charter equally concerned both: curia 
nostram meant the exchequer as well as the 
court properly so called. 

Thus the great sovereign court of the 
Saxons, preserved by the Normans, and of 
supreme power and influence over the entire 
kingdom for many generations, having found 
itself unable to deal with all the causes 
within its cognizance, had distributed its 
jurisdiction by sending forth the new estab- 
lishment of justices itinerant and justices of 
the bench, and then, except for judicial 
emergencies unprovided for by the estab- 
lished law, its functions became unnecessary 
and its ancient supreme authority ceased to 
be of general need. It had thrown off the 
three courts of common law, the coram ipso 
rege, since called the King’s Bench, the 
bench, subsequently known as Common 
Pleas, and the modern Court of Exchequer. 

But while provision had been made for 
the transaction of all judicial business for 
which a legal remedy existed at the common 
law, no tribunal had as yet been created with 
power to adjudicate matters in respect to 
which the common law was deficient, or 
offered no relief. 

In the thirteenth century jurisdiction over 
civil matters of this character was conferred 
upon the Court of Chancery. 

With respect to the origin of the judicial 
power possessed by the Lord Chancellor 
and from which the great Court of Chancery 
resulted — it is the opinion of Lombard that 
he had no jurisdiction for the hearing and 
determining of civil causes till the reign of 
King Edward I., when, the power of the 
justiciarius Angle declining, it being re- 
strained ad placita coram rege tenenda, the 
king committed to his chancellor, together 
with the trust and charge of his great seal, 
his own royal and extraordinary pre-eminence 
of jurisdiction in such civil causes, as well 
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for amendment as supply of the common 
law. 

But the crown was not willing to confer 
upon the chancellor this same plenary power 
in respect to the criminal jurisdiction in- 
herent in it and its councillors, and that 
sovereign prerogative was still retained by 
the king and his nobles. 

In its judicial capacity, the body pos- 
sessing this extraordinary power of supreme 
judicature was called the council, and as 
time went on these several bodies came to 
be distinguished by different titles: (1) the 
great council of the nation, or Parliament; 
(2) the Council; (3) the Privy Council. It 
is a matter of some difficulty to distinguish 
these three bodies from each other in the 
early stages of their history. 

The council took from the earliest times a 
part in the administration of justice, which 
was viewed with great suspicion by Parliament 





and was made the subject of remonstrance 
by them on various occasions in the course 
of the fourteenth and fifteenth centuries. 
Notwithstanding these remonstrances and 
the provisions of several statutes on the sub- 
ject, the jurisdiction of the council continued 
and increased, and it ultimately established 
itself as one of the recognized institutions of 
the country. 

Although the hereditory lords had from 
time immemorial usually neglected to assert 
their rights to participate in the proceedings 
of the curia regis, still they had always pos- 
sessed this inherent right of judicature as 
constitutent members of the council of the 
king and kingdom, and when the curia regis 
was divided, and the departments of ordinary 
judicature were branched out in the manner 
we have just seen, the peculiar character of 
this council, now separated and retired with- 
in itself, became more distinguishable. 





“FOREIGN”? RECEIVERS AND JUDICIAL ASSIGNEES. 


By Seymour D. THOMPSON. 


I. PRELIMINARY STATEMENT. 


URING the past year the assets of an 
unprecedented number of individuals, 
partnerships, and corporations, engaged in 
banking, in trade, and in manufactures, have 


and trustees, for judicial administration, 
under the insolvent laws of the states. The 
business conducted by these insolvents has, 
in nearly every case, extended beyond the 
limits of the state of the domicile, and has, 
in many cases, extended into every state 
and territory in the Union. The task de- 
volved upon the receiver, assignee, trustee, 
or other representative of the insolvent and 
of the creditors of the insolvent, is, there- 





fore, to collect debts and gather in assets 
in many states other than that in which 
the administration is conducted. In the 
absence of any legislation on the part of 
Congress, either under its power of establish- 


| ing a uniform system of bankruptcy, or 
passed into the hands of receivers, assignees, | 


under the commerce clause of the federal 
Constitution, he must rely upon the statute 
laws of every local jurisdiction in which 
debts are to be collected or assets gathered 
in and conserved, with such feeble aid as he 
can find in that provision of the Constitution 
of the United States which directs that “full 
faith and credit shall be given in each state 
to the public acts, records, and judicial pro- 
ceedings of every other state.” * 

1 Const. U. S.,, art. 4, § 1. 
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He finds that, notwithstanding this pro- 
vision, the “full faith and credit” which is 
given to a judicial assignment of the property 
of an insolvent, under the laws of a sister 
state of the Union, is no greater than that 
which would be given to a similar assignment 
if made in the Turkish or in the Chinese 
Empire, under such laws as there subsist. 
In other words, he finds that the forty-four 
states and five territories which compose the 
American Union, are, in respect of his power 
to collect the debts due the estate which he 
represents, and to gather together and re- 
move to the principal place of administration 
any assets belonging to it which he can find, 
sovereign nations, foreign to each other ;. so 
that, when, in the attempted exercise of his 
office, he crosses the boundary which divides 
two of these sovereignties, — we will say, 
journeys a distance of forty-four miles from 
Boston to Providence, — he finds himself ina 
foreign country, where he is called a “ foreign 
receiver,’ and he finds that he has no rights 
except such as may be extended to him under 
a principle of comity. This principle of 
comity will, in some cases, be expressed in 
legislative acts which will be found sufficient 
for his purposes. In other cases, he will 
make an appeal to the judicial courts; and 
the answers which will be made to his ap- 
peals in different states will be as variant, 
and often as dubious, as the responses of the 
Delphian oracle. Such is the “full faith 
and credit” which will be given to the judi- 
cial proceedings appointing him to his office 
and trust when he crosses the boundaries of 
the state where he has been appointed. 


II. JupiciaL HOLDINGS AS TO THE STATUS OF 
‘ FOREIGN RECEIVERS.” 


To make more clear the difficulties which 
will beset the trustee upon whom the admin- 
istration of an insolvent estate has been 
judicially devolved, whenever he crosses the 
boundaries of the state of his appointment, 
it may be stated, on a unanimous concur- 
rence of judicial authority, that he finds 





himself divested of all power whatever; ' 
that he cannot sue to collect a debt due to 
the estate which he represents, unless the 
courts of the state in which he attempts to 
sue allow him to do so, on the principle of 
mere favor or comity ;? that this comity will 
never be extended to the prejudice of the 
citizens of the state in which he attempts to 
sue, nor when to do so will contravene the 
public policy or the laws of such state,’ and 
will not be allowed to operate in any case 
so as to deprive the creditors of the insol- 


? Booth v. Clark, 17 How. (U.S.) 322, 333; Moseby v. 
Burrow, 52 Tex. 396, 403. Other cases affirming this doc- 
trine are: Hunt v. Columbian Ins. Co. 55 Me. 2y0; 5s. ¢. 92 
Am. Dec. 592; Tully v. Herrin, 44 Miss.626; Kronberg v. 
Elder, 18 Kan. 150, 152; Catlin v. Wilcox Silver Plate Co. 
123 Ind. 477; Sercomb v. Catlin, 128 Ill. 556; s.c. 15 Am. 
St. Rep. 147; Chicago etc.R. Co. v. Keokuk etc. Packet Co. 
108 Ill. 317, Wilkinson v. Culver, 23 Blatchf. (U.S.) 416; 
Reynolds v, Stockton, 43 N. J.Eq. 211; s.c. 3 Am. St. Rep. 
305; State v. Jacksonville etc. R.Co. 15 Fla. 201; Holmes 
v. Sherwood, 3 McCrary (U.S.) 405; Kain v. Smith, 80 
N. Y. 458; s.c. 8 Abb. (N.C.) 426; Kilmer v. Hobart, 58 
How. Pr. (N. Y.) 452; Olney v. Tanner, 21 Blatchf. (U. S$.) 
540; Brigham v. Luddington,12 zd. 237; Warren v. Union 
National Bank, 7 Phila. (Pa.) 156; Hope etc. Ins. Co. v. 
Taylor, 2 Rob. (N. Y.) 278; Farmers etc. Ins. Co. v. 
Needles, 52 Mo. 17; Willitts v. Waite, 25 N.Y. 577; 
Bartlett v. Wilbur, 53 Md. 485; Day wv. Postal Telegraph 
Co. 66 Md. 354. 

?Olney v. Tanner, 10 Fed. Rep. 101, 104; Humphreys 
v. Hopkins, 81 Cal. 551; s.c. 15 Am. St. Rep. 76; Ser- 
comb v. Catlin, 128 Ill. 556; s.¢. 15 Am. St. Rep. 147; 
Hunt v. Columbian Ins. Co. 55 Me. 290; s. c. 92 Am. Dec. 
592; Hoyt v. Thompson, 5 N.Y. 320; Hoyt v. Thompson, 
19 N. Y. 297. 

3 Mowry v. Crocker, 6 Wis. 320; Cook v. Van Horn, 81 
Wis. 291; Iglehart v. Bierce, 36 Ill. 133; McLean v. Har- 
din, 3 Jones Eq. (N. C.) 294; 5s. ¢. 69 Am. Dec. 740; Ma- 
horner v. Hooe, 9 Smedes & M. (Miss.) 247; s. c. 48 Am. 
Dec. 706; Humphreys v. Hopkins, 81 Cal. 551; s.¢. 15 
Am. St. Rep. 76; Wells v. Wells, 35 Miss. 638; Smith v. 
Godfrey, 28 N. H. 379; s. c.61 Am. Dec. 617; Kanaga v. 
Taylor, 7 Oh. St. 134; s. c. 7o Am. Dec. 62; Bank vw. 
McLeod, 38 Oh. St. 174, 180; Walters v. Whitlock, 9 Fla. 
86; s.c. 76 Am. Dec. 607; Roche v. Washington, 19 Ind. 
53; s.c. 81 Am. Dec. 376; Hurd vw. Elizabeth, 41 N. J. 
L.1; Johnson v. Parker, 4 Bush (Ky.) 149; Saunders v. 
Williams, 5 N. H. 213; Bagby v. Atlantic etc. R. Co. 86 
Pa. St. 291; Pierce v. O’Brien, 129 Mass. 314, 315; Taylor 
v. Columbian Ins. Co. 14 Allen (Mass.) 353; Boulware v. 
Davis, 90 Ala. 207; Chandler v. Siddle, 3 Dill. (U.S.) 477; 
Pugh v. Hurtt, 52 How. Pr. (N. Y.) 22; Thurston v. Rosen- 
field, 42 Mo. 474; Runk v. St. John, 29 Barb. (N. Y.) 585; 
Palmer v. Mason, 42 Mich. 146, 152; Booth v. Clark, 17 
How. (U. S.) 322. 
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vent whose estate he represents, domiciled 
in the state where he is attempting to sue, 
of any remedy given them by the domestic 
law. If he is so fortunate as to be the re- 
ceiver of the property of a railroad com- 
pany engaged in the operations of inter- 
state commerce, and while prosecuting such 
operations, sends one of the cars, which 
have come into his possession as receiver, 
into the state of California, over the line of 
some other railroad, to avoid the delay and 
expense of unloading and reloading at the 
state line of the state within which he has 
been appointed receiver, he will find that 
the car is liable to be seized under attach- 
ment or execution, by a creditor of the in- 
solvent railroad company residing in Califor- 
nia,—and this notwithstanding the fact that 
he had reduced it into his possession in the 
state where he was appointed receiver, and 
that he was appointed receiver, not by a 
state court, but by a court of the United 
States.? He will, therefore, find it necessary, 
either to pay all the debts of the insol- 
vent railroad company, whose property has 
passed into his custody, owing to individu- 
als or corporations domiciled within the 
state of California, or else withdraw from 
the ordinary operations of interstate trans- 
portation within that state. Nor, he being 
a mere layman, will he derive any consola- 
tion from what his lawyer will tell him,— 
that there is neither law nor sense in the 
decision of the California court, and that 
every other American court to which the 
question has been presented has decided it 
the other way, —holding that where a re- 
ceiver or other trustee, upon whom the 
property of an insolvent has been devolved 


* Taylor v. Columbian Ins. Co. 14 Allen (Mass.) 353; 
Booth v. Clark, 17 How. (U.S.) 322, 336; Blake wv. Wil- 
liams, 6 Pick. (Mass.) 286; May v. Breed, 7 Cush. ( Mass.) 
15, 41, 42; Willitts v. Waite, 25 N. Y. 577; Catlin v. Wil- 
cox Silver Plate Co. 123 Ind. 477; s.c. 24 N. E. Rep. 250; 
Pugh v. Hurtt, 52 How. Pr. (N. Y.) 22; Humphreys v. 
Hopkins, 81 Cal. 531; s. c. 15 Am. St. Rep. 76. 

? Humphreys v. Hopkins, 81 Cal. 557; s.¢c. 15 Am. St. 
Rep. 76. 





in invitum, has once acquired title and pos- 
session for the purposes of his trust, if that 
property finds its way into another state 
and is there detained from him, he has the 
same right to reclaim it which he would 
have if he were the full and absolute owner 
of it. 

He will find, if he crosses into the state 
of Iowa and attempts to prosecute an action 
to collect an honest debt due to the insol- 
vent whose estate he represents, that he will 
not be allowed so to do, although it is not 
made to appear that any creditor of the in- 
solvent, domiciled in Iowa, desires to im- 
pound the debt, or that the insolvent has 
any creditor in that state at all. Let us 
further suppose that he has been appointed 
to his trust under the laws of Indiana In 
vain will he appeal to the sense of justice 
and comity of the Iowa judges, by drawing 
their attention to the fact that if a receiver 
appointed in Iowa, had brought an action 
upon a like demand in Indiana, the decision 
of the Indiana court would have been ex- 
actly the other way. They will retort by 
drawing his attention to the fact that the 
Supreme Court of his state, at a more re- 
cent period, has thrown away the comity 
which courts sometimes extend on this 
question, by holding that a receiver of a 
partnership firm, appointed in Illinois, can- 
not hold a debt due to the firm by citizens 
of Indiana, as against a creditor of the firm 
in Connecticut, who has attached the debt 
by garnishment.’ 


? Chicago etc. R. Co. v. Keokuk etc. Packet Co. 108 III. 
317, 324; Pond wv. Cook, 45 Conn. 126; s.¢. 29 Am. St. 
Rep. 668; Cooke v. Orange, 48 Conn. 401; McAlpin v. 
Jones, 10 La. An. 552; Caniwell v. Serrell, 5 Hurl. & N. 
728; Clark v. Connecticut Peat Co. 35°Conn. 303; Taylor 
v. Boardman, 25 Vt. 581; Crapo v. Kelly, 16 Wall. (U. S.) 
610; Waters v. Barton, 1 Coldw. (Tenn.) 450. See note 
of Mr. Freeman, 15 Am. St. Rep. 82, where the California 
case is criticised. Upon this question compare Crapo v. 
Kelly, 16 Wall. (U.S.) 610 with Kelly v. Crapo, 45 N.Y. 86. 

2 Ayres v. Siebel, 82 Iowa, 347; s.c. 47 N. W. Rep. 989. 

3 Which was, in fact, the case in the decision last cited. 

* Metzner v. Bauer, 98 Ind. 425. 

5 Catlin v. Wilcox Silver Plate Co. 123 Ind. 477; s.c. 
18 Am. St. Rep. 338. 
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He thus discovers that he has no power 
to sue in lowa except by comity; that this 
comity is never extended to the prejudice 
of citizens of Iowa; and that it is deemed 
prejudicial to a citizen of lowa to pay an 
honest debt contracted with a citizen of In- 
diana. But, as he is a mere layman, and 
destitute of that reverence for the decisions 
of courts of last resort which is supposed to 
pervade the breast of every lawyer, and 
which is a part of the courtier-like habit of 
the legal profession, —he exercises his last 
remedy, that of going to the nearest saloon 
and there “cussing” the court. His solil- 
oquy may be readily imagined. In the 
late war between the states, he was a soldier 
in a regiment sent out by the state of In- 
diana; his regiment was placed in the same 
brigade with a regiment sent out by the 
state of Iowa; the two regiments stood 
elbow to elbow in the “Hornet’s Nest” at 
Shiloh, and, mingled together in one com- 
mon mass, they held the hill at Chicka- 
mauga, “when fire and earthquake led the 





charge.” Neither of them knew that they 
were the troops of two foreign powers. The 
Indiana boy did not know that the Iowa 
boys at his elbow were foreign auxiliaries ; 
but both of them supposed that they were 
offering up their lives to prevent the citizens 
of eleven states of the American Union from 
becoming foreigners to them. It remained 
for the Indiana soldier, a quarter of a cen- 
tury later, when he became the trustee of a 
firm under the insolvent laws of Indiana, to 
learn, through the teachings of the highest 
judicial tribunal in Iowa, that he was a for- 
eigner in the state of Iowa, or a representa- 
tive and official of a foreign government, 
and that he had no rights whatever in the 
state of Iowa. No doubt, when the lesson 
was delivered to him, his blood tingled, and 
he felt that the civil war had ended too soon, 
and the wish involuntarily arose in his heart 
that it had resulted in sponging out state 
lines and in abolishing the tribal theory of 
our government entirely. 
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THE SUPREME COURT OF VERMONT. 
IV. 


By Russety S. Tarr. 


Titus HUTCHINSON with his father’s 


family, on the memorable 4th of July, 1776, | 


began his journey to Pomfret, Vt. 


The | 


opportunities for schools at that time were | 
limited; he labored upon the farm until | 
past his nineteenth birthday, when he began | 


his preparations for college, and 


in the | 


second summer thereafter was prepared to | 
enter Dartmouth two years in advance; but | 


as the rules of the college exacted tuition 


| October, 


for the full course, which his family deemed | 
unjust, he went to Princeton College, N.J., | 


where 


years, delivering the English salutatory 


he graduated with honor in two | 


oration, placed as second among the honor- | 


ary appointments. He was admitted to 
the Bar at Chelsea in this State. He soon 
after appeared at Woodstock, and “ pro- 
fessing him skilled and learned in the law, 
publicly erected on the corner of the street 
a sign with the words, Law Office, by 
T. Hutchinson, inscribed thereon.” 


His | 





only competitor at Woodstock was Charles | 


Marsh, cousin of the celebrated Jeremiah 
Mason, a most excellent and ready lawyer, 
an accurate classical scholar withal, with 
wit and sarcasm, wielding weapons of the 


keenest edge and finest finish, and the leader | 
of the Vermont Bar; practicing with such | 
| vote of 233. 


a man as a competitor made Mr. Hutchin- 
son an excellent lawyer. 


In 1813 he was appointed by President | 
Madison, United States Attorney for the | 
Vermont District, and retained the office | 


about ten years. 


Upon the reorganization | 
D 


of the Supreme Court in 1825, he was | 


elected second assistant. In 1830 he was 
elected Chief Judge, and served until 1833. 

During the session of the Legislature of 
this year, there was considerable opposition to 


| date for Congress, but 


his re-election. In April, 1830, he presided at | 


| with 
| There were other matters which affected the 


the murder trial of one Cleveland, at Iras- 
burgh, Judge Paddock of the Supreme Court 
sitting with him, as the statute then required 
two judges of the Supreme Court present at 
every capital trial. Cleveland was con- 
victed, and although there were many ex- 
ceptions taken upon the trial and allowed 
by the Court, he was sentenced to be 
executed on the last Friday of the next 
some five months before the 
session of the Supreme Court at which his 
exceptions could be heard. The error was 
corrected at the next session of the Legis- 
lature, which met the first part of October, 
and Cleveland’s sentence was commuted to 
imprisonment in the State prison, but the 
blunder made by the Chief Judge was urged 
great effect against his re-election. 


election. One of the assistants, Charles K. 
Williams, had served as judge of the Su- 
preme Court prior to the election of Mr. 
Hutchinson, and had he been in service 
when the court was reorganized, would un- 
doubtedly have been continued as judge, 
when he would have outranked Mr. Hutch- 
inson; Williams’s name was_ earnestly 
pressed for the Chief Judgeship, and he 
was elected by three majority in a total 


After this election, Mr. Hutchinson lived 
in retirement till the close of his life, 
occasionally engaging in the duties of his 
profession and laboring upon his farm. In 
the earlier part of his life he was eminently 
a popular man, and might easily have se- 
cured any preferment within the gift of the 
people. 

He was often solicited to become a candi- 
steadily refused. 
He early became an abolitionist, and was a 
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candidate of that party for governor at a 
time when it was composed of but a tithe 
of the voters. 

I think Judge Hutchinson reported a 


him than any other judge of his day. 


BATES TURNER was the oldest person, at 
the time of his first election, ever chosen 
judge of the Supreme 
Court. He entered 
the Revolutionary ar- 
my at the age of 
sixteen, and was ex+ 
posed to great hard- 
ships and dangers in 
defense of the coun- 
try. After the war 
closed, he _ entered 
upon the study of 
law under Judges 
Reeve and Gould; 
was admitted to the 
Bar in Connecticut, 
but soon after 
moved to Vermont. 
He settled in Fair- 
field in 1796, suppos- 
ing that place would 
be made the shire 
town of Franklin Co. 
He soon after re- 
moved to St. Albans, 
and for a few years 
was in partnership with Asa Aldis, but re- 
turned to Fairfield and organized a lawschool, 
preparing many young men for admission 
to the Bar. During his professional life, he 


hae 


CORNELIUS 





», VAN NESS. 


instructed nearly one hundred and seventy- | 


five law students. With the design of estab- 


lishing a more permanent school, he re- 


moved to Middlebury in 1812, but not 


receiving adequate encouragement, he re- | 


turned to Fairfield, but soon after removed 
to St. Albans. 

In 1827 he was elected judge of the 
Supreme Court, and after a service of two 


years returned to his profession. He was a 
sound lawyer, a fair minded and _ skillful 
practitioner; he had many enjoyable social 


| qualities, was amiable and facetious, always 
larger proportion of cases that were assigned 


in good spirits, courteous and kind to every- 
one. Once, when calling upon a lady ac- 
quaintance with his bag of law papers in his 
hand, he was playfully reminded by her that 
Judas carried a bag. ‘“ Yes,” said he, “and 
he kept better com- 
pany than I do, too.” 
He succeeded Ste- 
phen Royce in the 
judgeship, and was 
succeeded by him. 


EPHRAIM PAD- 
DOCK came early 
from Massachusetts 
to St. Johnsbury. He 
was a man of excel- 
lent character, a care- 
ful and studious law- 
yer, and of great 
discrimination. 

In 1828 he was 
elected judge, but 
preferring profession- 
al to judicial work, 
retired after three 
years’ service. He 
continued in the pro- 
fession, vigorously at 
work after passing 
the ‘three score year and ten mark.” So 
well was he esteemed among his brethren, 
that they placed his portrait in the court 
room of Caledonia County. 


JoHN C. THOMPSON, a native of Rhode 
Island, obtained his legal education in Hart- 
ford, Ct., where he was admitted to the bar 
about 1813. He came at once to Windsor, 


| Vt., remaining there until 1818, when he re- 


| 


moved to Hartland, and after a residence of 
four years in that place, removed to Burling- 
ton and remained there until his death. 
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He married Nancy Patrick in December, 
1816; one son was drowned in a sailing 
accident on Lake Champlain in September, 
1846. None of his descendants, if any are 
now alive, reside in the State. He obtained 
an extensive practice in Chittenden and the 
adjoining counties, and took high rank as 
a practitioner, especially in the Supreme 
Court. In 1827 he was elected a member of 
the Governor’s Council, and so continued 
until his election to the judgeship in October, 
1830. 

He gave promise of great usefulness as a 
judge, but in June following his election, 
while on his way to Montpelier, was taken 
ill in the stage coach and died in a few days. 
His term of service was short, and but one 
opinion of his was reported, Crofoot v. 
Moore, 4 Vt. 204. 

He was with the court in its winter circuit, 
and the other cases assigned to him were 
reported after his death by Hutchinson, C. J. 

At a great demonstration in Burlington, 
July 4, 1828, he delivered an oration which 
shews not only his partisanship, but his 
power and logic in dealing with the exciting 
political questions then being agitated. 

He succeeded Judge Prentiss and was 
followed by Judge Phelps, who was elected 
at the legislative session in October, 1831. 


NICHOLAS BAYLIES, a native of Uxbridge, 
Mass., remained at home upon the farm 
until about nineteen years of age, when 
he fitted for college, graduating at Dart- 


mouth in 1794. He then studied law a part | 


of the time with Charles Marsh at Wood- 
stock, with whom he afterwards became 
partner. He removed to Montpelier in 1810 
and remained there until 1836, when he 
located in Lyndon, and resided there until 
the time of his death. 

He published a digested index of the 
common law reports, both English and 
American. The work was no doubt of 
some value at that time, but is now practi- 
cally useless. He was quite active and in- 





| dignified carriage. 





strumental in initiating the Vermont State 
Library as well as the reports of the Su- 
preme Court. 

He was a man of great industry and labor, 
and learned in the law of the reports. He 
was elected judge when sixty-three years of 
age, served but two years, and was succeeded 


by John Mattocks. 


SAMUEL S. PHELPS was a native of Litch- 
field, Conn., and a student at its great law 
school. He came to Vermont, studied law 
in the office of Horatio Seymour, afterwards 
United States senator, and was admitted to 
the Bar about 1815. He began practice, 
coming in contact, through his early pro- 
fessional life, with such men as the Chip- 
mans, Horatio Seymour, David Edmond, 
Samuel Prentiss, Charles K. Williams and 
others. Before he reached the Bench, he 
was not only a leading but the foremost 
advocate in southwestern Vermont, and a 
master of legal principles by long practice 
in their practical application. 

He was a man of fine figure and presence, 
of military bearing, with fine style in manner 
of expression and of such a physical char- 
acter and striking appearance that he would, 
in any place or any assemblage of men, 
immediately command attention and admira- 
tion. He was tall, erect, finely moulded and 
well proportioned, with an easy, graceful and 
His temper was some- 
what mercurial, and under sudden provoca- 


| tion he was hasty and irascible, but those 


who knew him best understood that these 
were mere mannerisms; of an exquisitely 
sensitive nature, essentially gentle and re- 
fined. He was never a case lawyer, but an 
absolute master of the fundamental prin- 
ciples of the common law. He had great 
power of analysis and generalization, in that 
respect was unsurpassed. No question was 
new to him, or rather he never invoked a 
new legal principle to settle a question 
springing out of new conditions. He would 
unravel apparently complicated cases, which 
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confused common minds, with ease and 
rapidity. His application of the principles 
of law in such cases was quick and conclu- 
sive. 
judicial business has not been equalled in 
Vermont. His clear and quick legal per- 
ception enabled him to discern, at once, the 
decisive point in the case and to confine the 
case to it; his thorough acquaintance with 
the rules of evidence 
abridged discussion 
on such points, and 
enabled him to ex- 
clude all that was im- 
material. He could 
direct juries with 
great precision; his 
control over the busi- 
ness shortened trials 
and prevented waste 
of time. At one term 
in Rutland, not ex- 
ceeding four weeks, 
the juries returned 
forty-three verdicts. 

He was strong in 
the exposure of a 
legal fallacy, was a 
great master of sar- 
casm, sometimes bit- 
ter; his apprehen- 
sion was so quick that 
he saw or seemed to 
see the end from the 
beginning, so that with the impatience of 
such a mind at the movements of the slug- 
gish, he not unfrequently tried cases and 
directed verdicts upon the statement of 
counsel. He would inquire as to the case 
as claimed by the plaintiff, and on its being 
stated, it was like him to say, ‘‘ You cannot 
maintain this action upon your statement,” 
and direct a verdict for the defendant. Or, 
the plaintiff's case being stated, he would 
inquire of the defendant’s counsel, ‘‘ What is 
your answer to this?” and that being stated, 
he might say, ‘‘ That is no defense,” and 


His power of rapidly dispatching | 


| direct a verdict for the plaintiff. This and 


like modes of speedy trial of cases caused 
some criticism, characterizing it as a de- 
capitation of the case rather than a trial. 

He was a delightful man in social life, had 


| a fine sense of humor, loved to converse, 


JOHN MATTOCKS. 





was free in the expression of his opinions, 
full of anecdote, a capital story teller, of 
keen wit, enjoyed the ludicrous and was 
inclined to be satir- 
ical; he was, how- 
ever, reserved except 
among his intimate 
and congenial friends. 
This was the result of 
his sensitive nature, 
but among his inti- 
mate friends, his gen- 
ial and companion- 
able qualities shone 
out and his discourse 
was charming and 
instructive. 

When in the Sen- 
ate, Mr. Webster pro- 
nounced him one of 
the ablest lawyers in 
the body, then full of 
great lawyers. Chief 
Justice Chase, who 
served in the Senate 
with him, said that in 
power of clear, con- 
vincing statement, he 
had no peer in the Senate, and at that time, 
Webster, Clay, Calhoun, Wright, Benton, 
Crittenden and others of national reputation 
were members. 

While senator, he argued several causes 
in the Supreme Court with great ability; 
one, the West River bridge case, in which 
he prevailed against the arguments of Mr. 
Webster, is a leading case in constitutional 
law, and Judge McLean, of the United States 
Supreme Court, pronounced his argument 
in the Woodworth Planing Machine Patent 
case, the ablest address to the court at that 
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term, though many distinguished counsel 
were present in that case alone. 

He was about seven years on the Bench; 
had he remained there, he would have had a 
high judicial reputation. The late Chief 
Judge Redfield pronounced him the most 
gifted man ever in the State, and since his 
time certainly none have appeared who 
equalled him. 


JACOB COLLAMER was taken when a 
child with his father’s family to Burlington, 
Vt., where he passed his early life, graduat- 
ing at the university in that place at the age of 
nineteen. He studied law at St. Albans and 
was admitted to the Bar in 1813. In the 
war, at that time, he was drafted into the 
militia service, and served as lieutenant of 
artillery in the frontier campaign; was with 
the army in 1814 as aide to General French. 

During the war, he began his professional 
life at Randolph, but soon removed to Royal- 
ton, where he remained until April, 1836, 
when he located in Woodstock, to reside 
during the remainder of his life. 

He rose rapidly at the Bar, and in 1833, 
upon the retirement of Judge Hutchinson, 
was elected his successor and served until 
1842, when he voluntarily retired. In the 
following year he was elected a representa- 
tive in Congress, was twice re-elected, de- 
clining further service. He was selected by 
General Taylor as Postmaster-General, and 
held the position until the death of the 
President in July, 1850. He returned home 
and in October following was elected cir- 
cuit judge under the remodeled judiciary 
system, then just going into operation. 

It is said that he was given to understand 
that he could have his choice to be either 
Supreme Court or circuit judge, and he 
expressed a preference for the service of 
presiding in the county courts. He con- 
tinued as circuit judge until his election as 
senator in Congress, in October, 1854. He 
represented the State in the Senate until his 
death in 1865. 





But few citizens of Vermont have been 
called to so many positions of trust and 
honor as was Judge Collamer, and few have 
performed such varied duties with stricter 
fidelity or greater ability. As a judge, he 
was noted for his impartial bearing, his 
quick apprehension of the merits of a case 
and for the clearness, vigor and learning of 
his opinions. 

His student life and the first years of his 
practice were distracted and his work inter- 
rupted by his services in the army, so that 
he did not give his exclusive attention to 
law till he located in Royalton. It was said 
of him by Charles Marsh that, at that time, 
his knowledge of the law was about as 
meagre and inadequate as that of any man 
of his age whom he had known at the Bar; 
but by his industry and application, he was 
soon regarded as one of the most promising 
of the younger members. One who knew 
him thoroughly writes: ‘The professional 
and the public judgment of the State con- 
curs in assigning to Judge Collamer an ex- 
cellency of merit as a mist prius judge not 
exceeded, and rarely, if at all, attained by 
any other. With the disposition to accord 
full justice to all of the many judges whom 
I have known within and without the State 
of Vermont, I frankly say that I never saw 
any other who, in so many respects, came 
up to my idea of a perfect zs¢ prius judge 
as did Judge Collamer.” 

At his death, a fellow senator wrote: 
“Judge Collamer was the Nestor of the 
Senate. We think that if his colleagues 
had been called to designate the wisest of 
the body, the general suffrage would have 
fallen upon him. On every occasion his 
opinion had great weight, whether in the 
open Senate or in the informal deliberations 
which often preceded the settlement of im- 
portant measures.” 

His senatorial life covered the most ex- 
citing period in American history, from 
1854 to 1866. Mr. Sumner, in his remarks 
in the Senate on the announcement of Judge 
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Collamer’s death, said, “The great Act of | 


July 13, 1861, which gave the war for the 


sional sanction and invested the President 
with new powers, was drawn by him. 


bly, and in the Constitutional Convention, 


| was elected member of Congress several 
suppression of the rebellion its’ first congres- | 


It | 


was he that set in motion the great ban, | 


not yet lifted, by which the rebel states were 
shut out from communion with the Union. 
This is the landmark in our history, and it 
might properly be 
known by the name 
of its author, as Col- 
lamer’s Statute.” 
Reverdy Johnson 
of Maryland said: 
“The universal sen- 
timent seemed to be 
that under the guid- 
ance of such wisdom 
as his all would be 
well.” 


JOHN MATTOCKS 
was brought by his 
father, Samuel Mat- 


tocks, to Tinmouth, 
Vt., when he was one 
year old. His father 
was a_ prominent 
man, served for four- 
teen years as treas- 
urer of the young 
State, and was judge 
of the Rutland Coun- 
ty court. 

Young Mattocks was academically edu- 
cated, commenced the study of the law with 
his uncle, Samuel Miller, a prominent lawyer 
at Middlebury, but completed it with Bates 
Turner at Fairfield. In 1797, he opened an 
office in Danville, but in the following year 
removed to Peacham and resided there the 
remainder of his life. 

He was one of the directors of the Ver- 
mont State Bank, and was general in the 
militia force in 1812. He _ represented 
Peacham repeatedly in the General Assem- 


JAMES BARRETT. 





times, and judge of the Supreme Court for 
two years, in 1833 and 1834. He was Gover- 
nor of the State in 1843. He declined 
further service in the Supreme Court, and 
also as Governor. 

He was a man of brilliant talents and 
cordial manners. He early met with marked 
success in his profes- 
sion, standing in the 
front rank among his 
legal brethren. The 
Bar of northeastern 
Vermont, in the first 
half of this century, 
was a strong one, and 
among the brilliant 
array of able men, in 
its ranks, Judge Mat- 
tocks stood facile 
princeps. Such was 
the general judgment 
of the people and the 
Bar. 

He was possessed 
of an acute and log- 
ical mind, sound judg- 
ment, a tenacious and 
comprehensive mem- 
ory and power of an- 
alysis to unravel 
cases, and a _ re- 
markable power of 
statement. He was plain and simple in his 
style of argument, persuasive and honest 
in his manner, and possessed of infinite wit 
and humor. 

Serving but two years, he must be judged 
by his judicial opinions contained in the 
sixth and seventh volumes of our reports, 
and from them can be seen his power of 
analysis, clearness of statement and argu- 
ment. His manner in court was kind and 
gentle; he disposed of the business with 
great facility, and his instructions to the 
jury were easily understood by them; the 
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only complaint ever made of him was that 
he did not conceal from them his own 
opinions of the merits of the case. He felt 
a solicitude lest, through neglect of his, the 
jury should go wrong. 

It was a great loss to Vermont when Mr. 
Mattocks declined a re-election to the judge- 
ship. He was in comfortable circumstances 
and the salary was small; the short time of 
his service, and the record of it which he 
left in the reports, show him to have been 
one of Vermont's greatest judges. After 
serving as Governor one year, he declined 
a re-election, and having strong premoni- 
tion of the fatal shock which ended his days, 
he withdrew entirely from active duties, 
and passed his last years in peace and 
quietness among his neighbors in the little 
mountain town of Peacham, having the love 
and respect of all its people, who were 
proud of his success. 

In Lyon v. Strong, Judge Mattocks wrote 
a dissenting opinion. He says: ‘This deci- 
sion upon the face of it goes no greater 
length than that a contract for swapping 
horses, made on the Sabbath, cannot be en- 
forced in a court of justice. This as an 
isolated position would receive my most 
cordial assent; such a transaction is most 
shameful in any Christian community; but 
when it is considered that the law is a rule 
comprehending all cases of a similar de- 


scription, and that the rule cannot bend to | 


the case, but the case must yield to the rule, 
it follows, I suppose, of course, agreeable to 


the analogy of the law, according to this de- | 
cision, that no recovery can be had upon con- | 


tracts in general, made upon the Sabbath.” 
From this proposition he dissents. The 
statute which provided that these contracts 
were unlawful excepted such as were “acts 
of necessity or charity.” And Judge Mat- 


be adjudged necessary or charitable? How 
with marriage, the greatest of all contracts 
among Protestants; this is no sacrament or 
other religious rite, but a mere civil con- 








tract; is this void or voidable, or does it 
come under the saving clause?” And 
closes: ‘‘ But for myself, Iam not able to 
view the subject as they (my brethren) do, 
and I hope it is not for lack of respect for 
religion or its institutions, for I believe with 
the Scotch Covenanters in my own neigh- 
borhood that the law, as well as a man, 
‘may like the kirk well enough without rid- 
ing in the rigging.’” His graphic descrip- 
tion of a transient pauper as a “ wanderer 
ever on the tramp” is in the brief or opin- 
ion in almost every transient pauper case 
from his day to this. 

Judge Mattocks was an intense Federalist, 
living in a Democratic district; he was three 
times elected a member of the lower House 
of Congress, but not consecutively ; was first 
elected in 1821, and last in 1841. He was 
Governor in 1843; at that time the former 
vice-president of the United States, Richard 
M. Johnson, visited the State and was re- 
ceived by the Governor and General Assem- 
bly in joint session. Governor Mattocks 
welcomed his former acquaintance, making 
one of his always apt speeches of welcome, 
and concluding in his own inimitable man- 
ner: ‘“‘ How are you, Dick Johnson? I am 
glad to welcome you to this State and to this 
chamber.” The Vice-President closed his 
reply by saying, “How are you, Jack Mat- 
tocks, God bless you.” 


IsAAC F. REDFIELD served longer than 
any other member of the court. His per- 
sonal and professional reputation is shown 
by the fact of his election at the early age 
of thirty-one, by a legislature the majority 
of which were of different political senti- 
ments. His labors during the quarter of a 
century, when upon the Bench, have given 


| the jurisprudence of Vermont greater lustre 
tocks queries, ‘‘ And what cases shall per se | 


than those of any other judge. He was 
elected Chief Judge upon the retirement of 
Judge Royce in 1852. His opinions are 
more distinguished in the line of equity and 
railway law than in any other department. 
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He did much towards tempering the rules 
of the common law by an infusion of equity 
principles. He was thoroughly acquainted 
with the course of decisions, both English 
and American; and while he followed the 
cases, he questioned the authority of those 
which controverted sound principles or led 
to unjust judgments. He looked upon the 
law as a broad and noble science, not a mass 
ofarbitrary rules. 

He was not cir- 
cumscribed by the 
narrowness of a case, 
but making himself 
familiar with the rea- 
sons, its history and 
morality, rendered 
such judgments as 
the law _ required. 
He regarded prece- 
dent not as law, but 
merely as an evidence 
of what the law ought 
to be. 

He probably did 
as much in determin- 
ing the great ques- 
tions that arose dur- 
ing the development 
of the railroad sys-° 
tem in America as 
any other judge in 
the country. Dur- m 
ing his services upon 
the Bench, he published his “ Law of Rail- 
ways,’ and after his services ended, he 
published several editions of the same 
work, a treatise upon the law of wills, 
on carriers and bailments, besides edit- 
ing leading cases upon the law of rail- 
ways and wills, several of Judge Story’s 
works, and Greenleaf’s ‘‘ Law of Evidence.” 
For many years he was one of the editors 
of the “American Law Register,” and many 
of the leading articles in that magazine were 
from his pen. 

At the time of the reorganization of the 





3. H. STEELE. 





court in 1857, the name of Judge Poland 
was actively pressed for the Chief Judgeship, 
and Mr. Redfield was elected by a vote of 
128 to115. In 1860, having served a quar- 
ter of a century, and fond of his work as a 
law author and editor, he retired from judi- 
cial service. His withdrawal occasioned 
sincere and genuine regret; the Bar of the 
State adopted, at the time, a series of very 
cordial and compli- 
mentary resolutions, 
which were present- 
ed in court and 
responded to appro- 
priately by Judge 
Redfield (36 Vt. 
762). 

He took up his res- 
idence in Boston, 
and was soon called 
to act in conjunction 
with Caleb Cushing 
as special counsel for 
the United States in 
England in respect to 
claims and suits in 
the English equity 
courts, relative to 
Confederate property 
remaining in Eng- 
land, and in the dis- 
charge of such duties 
resided in England 
for two years. He 
was counsel for the government with reference 
to the claims against Great Britain for the 
heavy losses sustained by privateers fitted 
out in England. No one was better quali- 
fied to manage these questions than Judge 
Redfield; his residence in England was a 
delightful one to him, and he-acquired the 
respect and admiration of all those who 
came in contact with him there. Of unfail- 
ing courtesy, great tact and moderation, his 
services were praiseworthy and in a high 
degree creditable to the government. 

Judge Redfield’s opinions are not so con- 





130 


The Green Bag. 





cise as those of some of his brethren; he 
had a great acquaintance with cases, modern 
as well as early, and had one advantage, in 
that respect, over many of his brethren, in 
that he understood and accurately remem- 
bered what the cases were, so that he could 
apply the principles established by them 
correctly. Although his opinions are some- 
what discursive and not concise, they are 
very interesting; he does not stray from the 
point before the court, but occasionally 
states a principle used in his reasoning and 
as illustration, that sometimes misleads an 
ignorant or not discerning counsel in leading 
him to suppose that that was the point de- 
cided. Nothing is more interesting than the 
reading of Judge Redfield’s opinions, for you 
meet often with such instances as these: in 
referring to the testimony in an equity case, 
he says, “ After reading and re-reading till I 
have become heartily tired of it, I have not 
been able to feel very confident upon this 
point” (24 Vt. 248). In Paddock v. Pal- 
mer, 19 Vt., he says, referring to the inter- 
ference of equity in enjoining judgments at 
law, for the penalty of a bond, instead of 
damages suffered by the plaintiff, that Sir 
Thomas More, when Lord High Chancellor, 
‘‘swore an oath in the horrid language of 
the times, by the beard of the Almighty, 
that just so long as courts of law continued 
to render such judgments, he would enjoin 
them.” After the death of Judge Chase in 
1846, Judge Redfield purchased his home- 
stead at Randolph Centre, removed to it the 
following year and resided there until his 
removal to Boston. He died of an attack 
of pneumonia in his seventy-second year, 
and was buried at Windsor. 


MILO L. BENNETT, a native of Connecti- 
cut, was educated at Williams College and 
Yale, graduating at the latter in 1811. He 
studied law at the Litchfield Law School, 
settled in Bennington, removing in a short 
time to Manchester. He was State attorney 
and judge of probate. About 1836, he 





went to Maine, engaging in the lumber 
business and land speculations, in which he 
lost his property. He facetiously referred 
to his Maine experiences in stating his age, 
by saying that he was so many years old, 
but if you counted the time he lost in 
Maine, was two years older. 

In the spring of 1838, he removed his 
family to Burlington and returned to Maine 
for the purpose of closing his business there. 
In the fall of that year, Judge Phelps, his 
class-mate at Yale, having been elected 
senator, he was chosen to succeed him as 
judge, Mr. Phelps being quite active in his 
support. Mr. Linsley of Middlebury was a 
prominent candidate upon the first ballot, 
but upon the third Mr. Bennett was elected 
by thirty-seven majority. 

He was plain and simple in his manners, 
without display or ostentation, better fitted 
for service in the Supreme Court than at 
nisi prius. He was a great master of the 
common law and equity; more noted in the 
trial of criminal cases than in civil. Upon 
being told of his reputation in that respect, 
he replied, ‘‘ I try criminal as I do other 
cases; I don’t intend that many of these 
rascals shall slip through my fingers.” He 
was sometimes criticised by counsel for 
respondents, and often unjustly. Probably 
the most widely known of his opinions is 
the dissenting one in State v. Croteau, in 
which the Court held that the jury were 
judges of the law in criminal cases. The 
case was argued for the respondent in De- 
cember, 1849, by the late United States 
District Judge Smalley. Judge Bennett dis- 
sented and wrote a lengthy opinion (see 23 
Vt.),in which he made a vigorous attack 
upon the doctrine enunciated by the Court. 
The decision has lately been overruled by 
the Court in State v. Burpee, 65 Vermont 1, 
in which the views of Judge Bennett were 
fully approved. It is a singular coincidence 
that the respondent Croteau died immedi- 
ately after the doctrine established in his 


case was overruled. 
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Judge Bennett could never reconcile his 
views to the opinion of the Court in the | 
| removed to Chelsea, where he remained 


Croteau case, but long afterwards, in State 
v. McDonald, 


characterized the doctrine | 


that the jury were judges of the law as “a | 


most nonsensical and absurd theory.” 
was in the latter case that the counsel, in 
discussing the charge of the Court, said, 
“This part of the charge bristles all over 
with italics, like dag- 
gers, and drips blood 
at every sentence.’ 
Notwithstanding 
what was said with 
reference to his trials 
of criminal cases, he 
often sided with the 
respondent, as in his 
dissent in State v. 


Dennin, 32 Vt., from 
the doctrine that a 
respondent can be 
convicted of arson, 
though no portion of 


the building was ac- 
tually burned. In 
his long experience 
as judge in the trial 
of criminal cases, I 
think it was never 
known that an inno- 
cent man was con- 
victed, and it was not 
often that a guilty 
man escaped. Would that this might oftener 
be said of judges at the present day. 

Judge Bennett served until the change in 
the judiciary system in 1850. He acted as 
circuit judge for one year, was in practice 
with E. E. Keflogg the succeeding year, 
and was again chosen judge of the Supreme 
Court and served until 1859, when he was 
appointed commissioner to revise the stat- 
utes of the State, and his judicial services 
then ended. He has worthy descendants 
well known in the profession, in his son and 
grandson of the Boston Law School. 


HOYT H. 


It | 


| ber of 


WHEELER. 





WILLIAM HEBARD was a resident of 
Randolph, and after his service as judge 


until -his death. He represented both towns 
several times in the Assembly, was a member 
of the State Senate, judge of probate, mem- 
the eighth and tenth Council of 
Censors, and secretary of the eighth. 

When Judge Collamer retired in 1842, Mr. 
Hebard was elected 
as his successor, and 
served one year. At 
the election in 1843, 
Daniel Kellogg was 
elected but declined, 
and Mr. Hebard was 
appointed by Gov. 
Mattocks. He was 
re-elected in 1844 
and retired at the end 
of the year, when 
Judge Kellogg was 
elected as his succes- 
sor. 

He was a 
advocate, an excel- 
lent lawyer and a 
faithful official in 
many and_ various 
positions to which he 
was called by the 
public. He had a 
long and_ valuable 
service at the Bar, 
which was more agreeable to his tastes than 
upon the Bench. His opinions are exceed- 
ingly well written and will bear comparison 
with those of his brethren. 

He succeeded Mr. Collamer as judge, and 
when the latter retired as a member of the 
National House of Representatives, he suc- 
ceeded him in that position and served until 
1853. 


good 


DANIEL KELLOGG was another of our 
Massachusetts emigrants; born in Am- 
herst, educated at Williams College, he 
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studied law with Gen. Martin Field of New- 
fane, and commenced practice at Rocking- 
ham, where he continued to reside until 1854. 
He then removed to Brattleboro. He was a 
successful advocate and an excellent lawyer ; 
he was for a few years State attorney, 
judge of probate in the Westminster dis- 
trict, and secretary of the Governor and 
Council during the administrations of Van 
Ness and Butler. He was United States 
district attorney during the administrations 
of Jackson and Van Buren; member of both 
houses of the Legislature, and of the Con- 
stitutional Convention of 1843. He was 
elected judge of the Supreme Court in 
1843, but declined the pdsition; he was 
again elected in 1845 and accepted it; at 
both of these elections he belonged to the 
minority party. He took great pride in his 
published opinions, and it is said annually 
read them until his death. 

In 1850, when the court was reorganized, 
he was elected one of the judges with Ste- 
phen Royce and Isaac Redfield. His re- 
putation was that of a discreet, learned and 
able lawyer. He was a member of the Court 
under both systems, when the judges per- 
formed services in the county court as well 
as in the Supreme Court, and served one 
year when the Supreme Court judges were 
not required to preside in the county court; 
but in whatever judicial position he was 
placed, he was adequate to all its respon- 
sibilities and requirements. His lawyership 
was broad, accurate, practical and sensible, 
the result of faithful study and extensive 
practice, and large conversancy with current 
business affairs in all departments ; his social 
culture and bearing was excellent. His 
personal character was blameless and with- 
out suggestion of impropriety in any re- 
spect. 


HILAND HALL.—The emigrant ancestors 
of Judge Hall came from England about 1635, 
and after remaining at Boston and Hartford 
until 1650, became the first settlers and 





large land owners in Middletown, Conn. His 
father was a farmer and came to Bennington 
in 1779. Hiland remained with his father 
on the farm, reading all the books he could 
find or borrow in the vicinity, inclining par- 
ticularly to those of history and biography. 
He obtained his education wholly in the 
common schools, except three months at an 
academy in Granville, N.Y. The only sick- 
ness of his youth was during this quarter at 
school. 

During his minority he was a member of 
the Sons of Liberty, organized “ for a vigor- 
ous prosecution of the war.” He was a 
Federalist in politics, and became a Whig 
upon the organization of that party; was 
admitted to the Bar in Bennington, in 1819, 
and began practice in his native town. He 
was clerk of the courts in that county, a 
position which was afterwards long held by 
a son until his death, and since that time 
by his grandson. 

He was several years State’s attorney for 
the county, and in 1833 was chosen repre- 
sentative in Congress. This service termi- 


‘nated in March, 1843, when he declined 


further candidacy. He performed valuable 
work in the national legislature, was a mem- 
ber of the committee on post offices and 
post roads, and on Revolutionary claims, and 
was active and prominent in framing and 
procuring the important act passed in July, 
1836, relating to the postal department. 

His most important service, however, in 
Congress was in reference to the numerous 
claims founded on the alleged promises of 
the Legislature of Virginia, or of the Con- 
tinental Congress, to Virginia officers of the 
Revolutionary army. Millions of dollars had 
been paid in satisfaction of Such claims, and 
millions more were still pending. The ex- 
posure of these claims by Mr. Hall, followed 
by a full history of them by a select com- 
mittee, ended them forever. Ex-President 
John Q. Adams was a member of the House 
at the time, and in his diary of June 16, 
1842, writes, with reference to these Virginia 
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claims: “ Hiland Hall opened a hideous sink 
of corruption, until he was interrupted by 
the expiration of the morning hour.” June 
21: “Gilmer growled an hour against Hall 
for detecting and exposing a multitude of 
gross frauds perpetrated in the claims relat- 
ing to the Virginia land warrants.” June 
22: ‘Goggin scolded an_ hour 
Hiland Hall, and W. A. Goode took the 
fleor to follow him.” 
june 24: “W. A. 
Goode followed the 
Virginia pack against 
Hall. James Cooper 
moved the previous 
question, but with- 
drew it at the request 
of Hall to give him 
opportunity to reply 
to the Virginia vitu- 
peration.” June25: 
“Hiland Hall took 
the morning hour to 
flay Gilmer, and the 
Virginia military land 
warrants.” 

The claims were 
purely State claims, 
and there were no 
legal or equitable 
grounds for making 
the United States pay 
them. After Mr. 
Hall left Congress, 
he acted as bank commissioner of Vermont 
for four years, when he was appointed second 
Comptroller of the United States Treasury. 

In 1851, at the solicitation of President 
Fillmore, he accepted the office of land 
commissioner for California, his associates 
being Wilson of New Hampshire, and Thorn- 
ton of Alabama. The duties of this com- 
mission, of which Mr. Hall was chairman, 
were quite onerous, as they were required, 
under the treaty with Mexico, to adjust the 
claims to land, the titles of the owners, as 


| 


against | 


| 


TIMOTHY P. 





anteed to them by that treaty. The opinion 
of the commissioners, written by Mr. Hall, 
upon the famous Mariposa claims and Gen- 
eral Fremont, which involved millions of 
dollars, was so full and clear that eminent 
jurists wrote him, expressing their admira- 
tion of the document. 

Judge Hall was a member of the first 
national Republican convention, and in 1858 
and 1859 was elected 
by that party Gov- 
ernor of the State. 
He was a member 
of the fruitless Peace 
Congress in Febru- 
ary, 1861. He was 
an earnest anti-slav- 
eryman. One of his 
sons was major of a 
Vermont regiment in 
the battle of Gettys- 
burg, and when the 
war bounties had 
reached four hundred 
dollars each, and the 
drafts discontinued, 
he sent substitutes for 
four other sons, and 
also one for himself, 
although he was sev- 
enty years of age. 

He took a deep 
interest in Vermont 
history, delivered the 
first annual address before the Vermont 
Historical Society, was many years its 
president, wrote many important, histor- 
ical papers, contributing to the promi- 
nent historical magazines of the country, 
published an early history of Vermont of 
more than five hundred pages, was one of 
the friends and staunch supporters of the 
Bennington battle monument, a life mem- 
ber of the New England Historic Genea- 
logical Society, and an honorary member 
of many other prominent historical soci- 


REDFIELD. 


recognized by the Mexican law, being guar- | eties. 
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The University of Vermont in 1859 con- 
ferred upon him the degree of LL.D. 

Although his services as judge covered a 
period of but four years (1846-50), he was 
one of our ablest jurists, his published 
opinions being clear and strong presentations 
of the law. 

He died in his ninety-first year, while 
passing the winter with his son in Spring- 
field, Mass. 


CHARLES DAVIS came with his father’s 
family from Connecticut to Rockingham in 
Vermont, and in 1806 to Middlebury. After 
his college course at that place, he studied 





law under Daniel Chipman and was admitted 


to the Bar in 1814. 
editor of a newspaper, Federal in politics. 
Remaining in 


He was at one time | 


Middlebury two years, he | 


removed to Barton, comparatively a new | 


country; soon 


after to Waterford, but his | 


professional business caused him to remove | 


to Danville, the county seat of Caledonia 
County, in 1828, in which year he was 


It was not a pleasant task for him to 
preside at ust prius, and at the end of his 
second year he retired, not liking the posi- 
tion of presiding judge at a jury trial. 

After he left the Bench, he continued in 
practice, represented Danville in the Legis- 
lature, although there was a majority of 
more than two to one in the town against 


| the Whig party, of which he was a firm and 


unwavering member, and at the session was 


| placed at the head of the judiciary commit- 


tee. Judge Davis was an excellent scholar, 
well versed in ancient classics, the best 
English authors and some of the modern 
languages. His last years were spent in 
Illinois with one of his sons. 


THE CIRCUIT JUDGES. 


By an act which took effect in the fall of 
1850, a change was made in the judicial 


system. A Supreme Court of three judges 


| was authorized, the State divided into four 
| judicial circuits, a circuit judge appointed 


elected State attorney for the county, hold- | 
| county courts, the Supreme Court judges 
| having no duties to perform in the county 
| courts; each circuit judge was a chancellor, 
_the Supreme Court having no jurisdiction 
States District attorney, and held the office | 


ing the office for seven years. He was 

again elected to the same office in 1838. 
Judge Davis received, without solicitation 

upon his part, the appointment of United 


under the administrations of Presidents 
Harrison and Tyler. He was judge of the 
probate court in Caledonia District, and in 
1846 a bill having passed the Legislature in- 
creasing the number of judges, he was elect- 
ed to that office and held it for two years. 
Judge Davis was an excellent lawyer, 


in each whose duty it was to preside in the 


in equity matters except as a court of ap- 
peals therein. This act continued in force 
for seven years, and was repealed by an act 
which took effect in 1857; the persons 


| serving as circuit judges, in the first circuit 
| were Robert Pierpoint, six years; William 


_C. Kittredge for the year thereafter. 


thoroughly educated in common law, and | 
an able and honest judge, with an industry 


and application which, 
affected his health. He was courtly and 
when presiding in the county 
court, and his opinions, contained in the 
nineteenth and twentieth volumes of the 
Vermont reports, are noted for strong rea- 


to some _ extent, 


polished 


| circuit, Judge 


In 
the second circuit Jacob Collamer served 
until 1854, and Abel Underwood, of Wells 
River, the three last years. In the third 
Bennett served one year, 


| when he was succeeded by Asahel Peck, 


| who served the remaining six years. 


In the 
fourth circuit, Judge Poland served the full 
time and was the only judge who served as 


| circuit judge during the seven years. 


soning, showing the results of diligent re- | 


search. 


Robert Pierpoint, a brother of the late 
Chief Judge, was a native of Litchfield; was 
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« 
brought when a child to Manchester; had a 


| 


common school education, studied law with | 


Judge Skinner, settled and remained 
Rutland. He was born May 4, 1791, died 
May 6, 1865. 

Mr. Kittredge, who succeeded Judge Pier- 
point, resided in Fair Haven. He was born 
in Dalton, Mass., Feb. 23, 1800, graduated 
at Williams College, studied law in North- 


in | 


judge and.continued as such until 1857. 
He was then elected first assistant and Chief 
in 1860, and so continued until 1865, when, 


| upon the death of United States Senator 


Collamer, he was appointed his successor 


| by Gov. Paul Dillingham. 


hampton, Mass., resided and was admitted | 
to the Bar in Kentucky, and for six months | 


was in a law office at Ravenna, Ohio. 
was admitted to the Bar in Rutland County, 
in December, 1824, and thereafter resided in 
Fair Haven. 


He | 


He was one of the best “all round judges” 
that ever served in the State; was dignified 
and courtly, saw at once the question at 
issue, had a clear perception of the testi- 
mony as it was given, and the jury readily 
understood his instructions. In the trial of 
cases, he enforced great order without waste 


| of time in any way, and rapidly dispatched 


He held almost all of the local | 


and county offices, and was lieutenant gover- | 


nor. 
standing and character high. 
Abel Underwood, in the second circuit, 


His abilities were respectable and his | 
| equaled as auditor or 


was a prominent lawyer at Wells River. His | 
only judicial service in the higher courts | 
| productions of judges who were inferior to 


was the circuit judgeship, from 1854-7. 


These are the only persons who served as | 
circuit judges besides those who were judges | 
| many instances to make fuller examination 
| of questions and refer to authorities not at 
LUKE P. POLAND first saw the light of | 


in the Supreme Court. 


day among the foot hills on the westerly 
side of Vermont’s greatest mountain, Mt. 


business without seeming in the least to 
hurry. He was one of the best triers of 
fact that ever sat in court, and was un- 
referee. In the 
Supreme Court, his opinions were generally 
written during the session of the court and 
are therefore not as finished as some of the 


him in every respect. He gave as a reason 


for this that, while it might be desirable in 


hand at the time, owing to his defect- 
ive education, he could write a matter at 


| first fully as well as he could if he attempted 


Mansfield, and resembled it in his grand | 


and rugged character. 
with but little education. 


He came to the Bar | 
He worked while | 


young in a saw mill and for a short time in | 


a country store; was in the district schools 
and for a few weeks at Jericho Acad- 
emy. After teaching a term or two, he 
entered the office of Mr. Willard of Morris- 


to revise it. 

He served as senator until March, 1867, 
when he entered the lower house in Con- 
gress and remained there until 1874. He 
afterwards served a term in 1882-84; he 


| represented St. Johnsbury, and also the town 
| of his former residence, Waterville, to which 
| place he retired after his main services of life 


town, and so well did he improve his time | 
that he was admitted to the Bar the second | 
month of his majority, the first admission | 


in Lamoille County, then just organized. 
He practiced at Morristown with his tutor, 
afterwards alone, and in twelve years, at the 
age of thirty-three, was elected judge, taking 
the place of Judge Davis of Danville. He 


served two years, until the change in the | 
judicial system, when he became circuit | 


were over. Asa legislator he had no peer. 
His services in Congress were valuable and 
notable in many instances, especially the 
revision of the statutes of the United States, 
and the Arkansas imbroglio; I think, with- 


| out doubt, he was the most useful and prac- 


tical legislator ever sent to Washington 
from this State; after his congressional life 
was over, he said he regretted he ever left 
the Bench, that judicial service was as pleas- 
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ant and agreeable to him as any other; he | 


thought that he could perform such services | 
as well as any other duties to which he might | 


be called. He resigned on account of the in- 
adequacy of the compensation; that he had 


a family that he then thought would require | 


more expenditures than he was able to 


make; but had he known at the time his | 


subsequent situation in respect to his family, 


it not requiring what he had anticipated, he | 


should have remained upon the Bench. 


| politics was not to his taste. 
| averse to political 


After fifty years’ service at the Bar and on | 


the Bench, he attended the April term of 
court in 1887, in the Court House of La- 


moille County, where he was admitted; on | 
account of the situation of one of his causes, | 


a recess was taken until July 5, following. | 
| judges for service in the county courts, by 


Three days prior to that date, when engaged 
in removing a load of hay, he suddenly 
expired. 

PIERPOINT ISHAM was the son of Dr. 
Ezra Isham of Manchester. 
was a cousin of Judges Phelps and Pierpoint. 


With an academical education, he studied | 


law with Judge Skinner, was admitted to the 
Bar and settled in Pownal; he soon removed 
to Bennington and continued there in prac- 
tice until his election as judge in 1851. 

He was short in stature, of a rotund 
figure, quick and energetic in his move- 
ments, excitable in his temperament, impul- 
sive and ardent, of too impatient a spirit to 
endure gracefully, as a judge, the vexations 
of jury trials. Of this he was so well con- 
scious that when the judicial system was 
changed and the Supreme Court judges 
were required to preside in the county 
courts, he declined further service upon the 
Bench. He would have been chosen in 1857 
had he not positively declined an election. 
He took pride in his profession and greatly 
honored it, and sought to keep abreast with 
the literature of the law and the current 
decisions, particularly upon questions of 
commercial law. His reported opinions 


exhibit a good legal scholarship, a compre- | 


His mother | 





hensive knowledge of the cone in hand and 
the legal principles applicable to it. 

Unlike most Americans, the pursuit of 
He was so 
life that he declined 
popular election to any position, and I think 
the only office ever held by him, aside from 
the judgeship, was the legislative appoint- 
ment of bank commissioner. 

His son, Edward S. Isham, is a member 
of the law firm of Isham, Lincoln & Beale, 
in Chicago. 

Having tried the circuit system for six 
years, it was found that it was very unsatis- 
factory, and at the session in 1856 the court 
was reorganized, and instead of a Supreme 
court of three members, with four circuit 


an act taking effect in the autumn of 1857, 
a supreme court of six members was estab- 
lished, and a Supreme Court judge required 
to preside in the county courts. At that 
time, Judges Redfield, Bennett and Isham 
composed the Supreme Court; Judge Red- 
field was elected Chief by a majority of 14; 
Judge Isham declined further service, and 
Judge Bennett was elected by a majority of 
43. Judge Poland was elected unanimously ; 
Judge Aldis was elected over Circuit Judge 
Kittredge by a majority of 107. John 
Pierpoint was elected over Circuit Judge 
Kittredge, and his brother, Robert Pier- 
point, on the second ballot, by a majority of 
13, and Judge Barrett was elected by a 
majority of 38. 

The system, as then established, has re- 
mained the same until the present time. 


ASA OWEN ALDIS, a native of St. Albans, 
graduated from the University of Vermont 
in 1829. He studied law and was a partner 
with his father. He was an able lawyer, a 
distinguished advocate, and had an exten- 
sive practice until 1857, when he was elected 
to the Bench. He was one of the most able, 
graceful and distinguished members of the 


court. The loss of several children and the 
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| 
delicate health of others of his family in- | admitted to the Bar in 1827. He opened 


duced him to resign the judgeship in the 
summer of 1865, when he was appointed 
United States Consul at Nice, where he 
remained until 1870. The following year, 
he was appointed president of the southern 
claims commission, and held this important 
position until 1880, when the commission 
was brought to aclose. Immediately after- 
wards, he was appointed commissioner on 
the French and Alabama claims, and served 
as such until 1884. His duties in these 
offices required his presence at Washington, 
and he made that city his home the last 
twenty years of his life. 

He was of high ability, a cultured scholar, 
a fine talker, a man of strong independence, 
sturdy patriotism, and a thorough gentleman. 

He suffered from an attack of grippe in 
the winter of 1890, from the effects of which 
he never recovered. His son, Owen Aldis, 
is at the Bar in Chicago. 

He was deeply interested in all scientific 
matters and was of a philosophic, inquiring 
turn of mind; in one of hislast years he said 
that if he could live his life again, he should 
not pursue the legal profession, but spend 
his time in scientific investigations. 

JOHN PIERPOINT was born at Litchfield, 
Conn., and could trace his descent in an 
unbroken line from Robert Pierrepont, com- 
mended by William the Conqueror for 
gallant conduct in the battle of Hastings. 
Robert and John were frequent names in the 
family, and John, number nineteen, settled 
in Roxbury, Mass., between 1630 and 1640. 

One of the family settled in Connecticut, 
and from him the subject of this sketch 
descended. When he was ten years old, he 
came to Rutland to reside with his brother 
Robert, and remained with him until he 
began the study of the law, when eighteen 
years of age. He soon went to the law 
school at Litchfield, boarding in his father’s 
family, two miles distant. On leaving the 
law school, he returned to Rutland, and was 





an office in Pittsford, where he remained 
five years, when he removed to Vergennes 
in May, 1832. 

His health broke down and he spent the 
winter of 1835-36 in Mississippi; in the 
spring he returned to Vergennes somewhat 
improved, but he ever after continued a 
frail, delicate man, and although his health 
was better in his later years, it was necessary 
for him to avoid severe work or exposure. 
His practice, while at the Bar, was never 
large, but he did all that his health would 
permit. He settled more controversies than 
he prosecuted. He was often auditor and 
referee, selected by the parties on account 
of his fairness, his knowledge of the law, and 
his power to apply it to the common affairs 
of life. 

He was a member of both branches of 
the Legislature, and when in the Senate was 
chairman of the judiciary committee; he 
was register of the probate court for 
twenty-one years. He was elected judge in 
1857, and was appointed Chief Judge in 
November, 1865, and held the position for 
more than sixteen years, a longer time than 
the same has been held by any other one. 
He was well versed in the principles of the 
common law, but not always accurate in 
his remembrance of cases, even late ones, 
in the decision of which he had taken part. 
He would often forget them, but when re- 
minded of what doctrines had been held in 
such a case, he readily yielded his views, 
often with the remark that ‘‘that seems to 
be the law, but it ought not to be.” His 
opinions are well and forcibly written. The 
cases reported by him are less in number 
than those of some of the other judges, but 
this was caused by his ill-health during the 
latter part of his life. The Bar of the State 
erected a monument to his memory. 


JUDGE BARRETT, a native of Orange 
County, obtained his education at Dart- 
mouth; he became a resident of Woodstock 
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and connected in his profession with Mr. 
Collamer, and afterwards with the great law 
firm of Tracey, Converse & Barrett. He 
was a member of the State Senate in his 
thirtieth year. In 1852 he was a promi- 
nent member for the judgeship when the 
court was composed of but three members, 
and was the leading candidate against Judge 
Bennett, who was that year elected. In 
1857 he was chosen by a majority of thirty- 
eight over Mr. Merrill of Montpelier and 
Timothy P. Redfield. 

Judge Barrett served for twenty-three 
years. In his professional and judicial life, 
he has undoubtedly seen more service than 
any other man in the State now living. He 
was engaged as counsel before judges who 
were elected as early as 1822, and has seen 
service before most of those elected since, 


until his judicial life began in 1857; he has | 
| after admission to the Bar began practice in 


performed more judicial service than any 
other one of the judges. He was actively 
in duty for twenty-three years, and although 
the elder Redfield and Stephen Royce 
served two years longer than he, for several 
years they performed no duty in county 
court, and Judge Pierpoint, the only other 
judge who has served more than twenty- 
three years, was in so delicate health the 
latter portion of his service, that he was 
excused from much judicial labor the latter 
part of his term. 

Judge Barrett was one of our strong men 
in the Supreme Court, and it is said by 
those who witnessed them that controversies 
between him and Judge Peck, our greatest 
jurist, when in consultation, were well worth 


witnessing. In the trial of cases in the 


county court, his rulings were made more | 
| said to be one of the most perfect town 


with reference to what he thought the law 
ought to be than what it actually had been 
declared to be in the reports. His manner 


in the court room was sometimes regarded | 
as imperious, but it is safe to say that in | 
the trial of causes, he, and not the counsel, | 


had control of the business. One thing was 
certain, that whoever heard him in the court 








| came a law the succeeding session. 


room had no doubt what Judge Barrett 
thought about any principle of law that he 
was stating. His rulings were pointed, clear 
and sharp. He was a great scholar, classi- 
cal as well as legal, and one of the most 
learned and able judges that ever graced 
the Bench of the State. 

After his services as judge ended, he re- 
moved to Rutland, where his son, James C., 
a promising member of the profession, was 
engaged in business until his untimely 
death, resulting from a coasting accident, 
and now resides there. He is an octogena- 
rian, the oldest ex-member of the court. 


LoyaL C. KELLOGG was the son of a 
lawyer, John Kellogg of Benson, and inherited 
the strong judicial qualities of mind and 
high character that distinguished his ances- 
tor. He graduated at Amherst College, and 


his native town. He was elected judge 
upon the retirement of Judge Bennett in 
1859 and served eight years, was then re- 
elected but declined further service. While 
judge he resided in Rutland, but returned to 
Benson in 1868. He represented Benson 
in the Legislature and constitutional con- 
ventions many times; the degree of LL.D. 
was conferred upon him by Amherst Col- 
lege in 1869. After he retired from the 


| Bench, he interested himself in historical 


studies, wrote many valuable communica- 
tions for the press on the subjects connected 
with the local history of towns and the State, 
his last communication being one written 
to prove from official records that ‘‘ Slavery 
had no legal existence in Vermont.” The 
history of his native town written by him is 


histories ever written in the State. Judge 
Kellogg took high rank as a legislator. 
The last measure which he advocated was 
an act ‘authorizing the formation of rail- 
road corporations and to regulate the same.” 
Although he was unsuccessful, the act be- 
He 
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was a learned and sound lawyer, not as 
quick and ready as some of his brethren, 
but his arguments were exhaustive. He 
deserved and acquired an enviable reputa- 
tion for ability, learning and unyielding 
integrity. He was faithful and conscien- 
tious in the discharge of his judicial duties, 
examining questions with great learning, 
fairness and impartiality. He was deliberate 
and orderly in the transaction of business in 
nist prius courts, but exceedingly slow in 
the trial of jury cases, sometimes taking 
weeks for the trial of a single cause. He 
took full notes of all the testimony, and if he 
made any mistake in the formation ofa letter, 
his penknife was brought into requisition 
and the examination of the witness stopped 
until he could have his i’s dotted and his t’s 
crossed; but so excellent and estimable a 
man was he that no one could object to such 
idiosyncrasies. He never married, and with 
the exception of the time he resided in Rut- 
land during his judgeship remained at the 
ancestral homestead in the family of his 
brother. He donated his law library to be 
kept in the Court House at Rutland for the 
use of the courts and the profession attend- 
ing them. 


ASAHEL PECK was a descendant of Joseph 
Peck, who came in 1638 with acompany of 
Puritans from England; his ancestry is 
traceable through twenty generations to 
John Peck of Belton, Yorkshire. 

Squire Peck, the father of Asahel, came to 
East Montpelier when the latter was three 
years old. Entering the University of Ver- 
mont, when twenty-four years of age, “one 
year advanced,” he remained one year and 
then left from “inability to support himself.” 
He taught school, and after his college* life 
studied French in Canada. He began his 
legal studies with his brother Nahum in 
Hinesburgh, then entered the office of Bailey 
and Marsh. He was in his twenty-ninth 
year when admitted to the Bar in March, 
1832. 





He began practice in Burlington, and was 
associated with Archibald W. Hyde under 
the name of Hyde & Peck, though it is 
said that Hyde had no interest in the busi- 
ness but lent his name for the prestige it 
had. From the time of his admission until 
elected judge of the circuit court in 1851, 
his practice was extensive. 

He was very irregular in his habits, would 
often work in his office until the late hours 
of night; he seemed to have no idea of time, 
and often, after visiting with some friend 
until past midnight, would be surprised to 
learn the hour. His law students, who 
usually slept in the room adjoining the office, 
were often disturbed by his coming to the 
office at any hour of the night. He was of 
great physical endurance and would often 
pass the night upon the office table with 
Coke or Blackstone for a pillow. 

He would start from his boarding place in 
the morning and might reach his office by 
noon, and he might go without his dinner 
unless some one suggested that it was dinner 
time. When in court he seemed to think 
the day was not long enough, and seldom 
adjourned before six o’clock and often held 
evening sessions until eleven o'clock. 

He was unmindful about his dress; wore 
the old-fashioned standing collar annexed to 
the shirt, and once amused the crowd in 
Chelsea by appearing in the court room 
arrayed in two shirts with collars promi- 
nently in sight. 

A Democrat in politics, he early joined the 
Free Soil party and was often its candidate 
for official positions. In 1851 he was 
elected judge of the third circuit, and served 
in that position until the change in the 
judiciary system in 1857. He then resumed 
practice until 1860, when he was elected 
State senator, and at the session of the 
Legislature was elected judge, Redfield, C. J., 
having declined a re-election. In 1874 he 
was elected Governor, resigning the judge- 
ship on the last day of August. 

Without a peer as a lawyer, he was one of 
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the strongest advocates before a jury that 
the State has ever known. His speech was 
without ornamentation, he possessed none of 
the arts of oratory, but juries had unbounded 
confidence in all he said. 

As circuit judge, he only presided in the 
county courts, and it must be confessed that 
this was not his place. During his six years 
of service as circuit judge, and for several 
years. after his election to the Supreme 
Court, it was a difficult matter to obtain the 
conviction of a respondent in any trial in 
which he presided. He always leaned in 
favor of the prisoner. In State v. Fitzsim- 
mons, the respondent was indicted for the 
larceny of a barrel of molasses called “sugar 
house syrup.” The owner of the molasses 
testified to the larceny of a barrel of mo- 
lasses without stating the latter part of 
the description. There was no question 
upon the evidence as to the guilt of the 
respondent, and when the testimony of the 
State closed, the respondent’s counsel moved 
for a verdict of acquittal upon the ground 
that the State had not shown that the mo-, 
lasses was called ‘‘sugar-house syrup.” The 
State’s attorney asked leave to recall the 
witness, stating that the trial had been a 
hurried one, that they had waited several 
hours for the witness to arrive upon the 
train, which had been blockaded in snow, 
and in the hurry he had forgotten to ask the 
question. This the court refused and or- 
dered a verdict of acquittal. 

He was noted in this respect, and con- 
tinued so until the trial of Henry Welcome 


for the larceny of a horse at Montpelier in | 


September, 1868. It was said, at the time, 
that although Welcome was clearly guilty, 
his acquittal was the result of the cautions 
given the jury by the presiding judge. 
Welcome, after his discharge, at once went 
to Hinesburgh and in cold blood murdered 
one of Judge Peck’s old friends, for which 
he suffered the death penalty. Judge Peck 


was visibly affected when the circumstances 
of the crime were stated to him, and ever 





after, while he continued upon the Bench, 
it was as easy to obtain the conviction ofa 
guilty respondent as it had been previously 


difficult to secure one. The prosecuting 
attorney said to me that a short time after 
the Russell murder, he secured the convic- 
tion of sixteen respondents in that number 
of successive trials. 

A nisi prius trial was not the place for 
Judge Peck. It was said that if there wasa 
woman in the case, old bachelor as he was, 
she was sure of a verdict, and the same was 
often said of him in any trial when the 
individual stood against a corporation. His 
instructions to the jury were clear and full. 
He discussed the evidence thoroughly, but 
had a way of giving special prominence to 
what favored the side that he deemed right, 
and not always discerning as to where the 
right lay, the result of the trial was in such 
cases often wrong. 

He was of unquestioned integrity and free 
from all wrong in thought or deed. He 
was slow in coming to a conclusion, but 
after having formed it, was rapid in his 
execution. He had no favorites at the Bar, 
was not liked as a judge by many of the 
prominent leaders, but took great pains to 
see that a young lawyer, not versed in prac- 
tice nor well grounded in the principles of 
the law, did not his case either 
through his ignorance or stupidity. 

The Supreme Court was his place; his 
opinions are clear, they go direct to the 
matter in controversy, and as was said by 
one who practiced in his court for years, 
“They form an unbroken chain of logic 
throughout.” In his discussions in the 
Supreme Court with his brethren, he at 
times took the side of a case which would, 
as ‘he thought, work out justice, although 
not in accord with precedent; and it is said 
by one who sat with him during his whole 
term that never, but upon one occasion, 
when he differed with his brethren, did he 
ever change his views as the result of a 
discussion, although he seldom in _ those 


lose 
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cases appeared as dissenting in the re- 
ports. 

When associated with Rufus Choate in a 
case in the circuit court, Choate was as- 
tonished at the arguments of Judge Peck, 
and said, ‘‘ There are very few men like him 
in Massachusetts.” 

After his services as Governor, he retired 
to his farm in Jericho, and although con- 
sulted in matters professionally, he did but 
little work, and died soon after. He was 
without prejudice; it is doubtful if he ever 
spoke ill of any one; he was a benevolent 
man, one of the kindest, and often met with 
trouble in obligations assumed for others. I 
doubt if any matter of relief for the poor or 
for any one unfortunate ever suggested 
itself to Judge Peck; but a story, however 
improbable, if upon its face was sad and 
unfortunate, would at once enlist the active 
sympathies of the Judge if he was applied to 
for relief. 

He died leaving quite an estate, consist- 
ing principally of real property, but I think 
none of it, except his private office, was ever 
acquired in any way except by being taken 
from one for whom he had assumed obliga- 
tions, either by way of surety updh official 





bonds or endorsements upon promissory 
notes. 

It was alleged by many that Judge Peck 
favored certain suitors in the county court at 
at the time he was circuit judge, but this 
arose from the fact that he was determined 
that one who apparently was being perse- 
cuted by a powerful combination of his 
adversaries, should be protected and have 
what rights the law accorded him. This was 
notably true of the litigation of William P. 
Briggs; the proposal to change the judiciary 
system, by which his opponents intended 
he should be retired from the courts was 
strongly aided by the opponents of Mr. 
Briggs, known as the “ Richmond Clique.” 
About three years later, the same parties 
aided in sending him to the State senate, 
when he was elected judge of the Supreme 
Court, and assigned to duty in the county 
courts in the eastern part of the State. He 
always read every paper presented him for 
signature, even the informal interlocutory 
orders certified by counsel, and generally 
made an alteration in the paper. When he 
subscribed the gubernatorial oath required 
by the Constitution some wag wagered he 
would interline or change it in some manner. 
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THE LEGEND OF SAINT YVES, THE LAWYERS’ PATRON SAINT. 


Translated from the French, by F. LoNGUEVILLE Snow. 


T was on the 19th May, 1303, that the 
‘“‘batonnier” of one of the legal societies 
of Brittany assembled its members and thus 
addressed them: ‘“ My brethren, every guild 
has its patron in the world above, and its 
history stored away in the celestial archives. 
Surely our brotherhood is as worthy as the 
fashioners of garments, joiners of wood and 
bakers of bread, and yet it has no saint to 
look after its interests in the heavenly king- 
dom; all of which gives a chance to those 
with evil tongues to say that never has one 
of us been found worthy of entering Paradise. 
Now, what I propose is this: that we send 
an ambassador to God with the view of 
getting him to grant us a patron. I cannot 
but believe there may be among His Elect 
some lawyer of condition who, during his 
terrestrial life, kept aloof from shady actions 
at law. If my views meet with your appro- 
val, I suggest that we select from our society 
one qualified by his eloquence and keen 
logic, and who, while being a fine speaker, is 
not too much of a ‘talker.’ His virtues 
must be such as to render him acceptable to 
God, the Virgin Mary, and all the celestial 
court.” 

Having this spoken, the aged dédtonnier 
took his seat. The lawyers present all 
signified their assent in the manner peculiar 
to those times, by discreetly raising the 
bonnet with the right hand. 

“Since we are agreed,” continued the 
speaker, ‘“‘we must set about to choose a 
worthy and capable ambassador. For my 


own part I feel that my gout would prevent | 
| beg you to listen to my petition.” 


me from undertaking such a long voyage; 
instead, I would propose Monsieur Yves de 
Kermartin, who %s an able and honorable 
gentleman.” 

This proposal was unanimously ratified, 
and the lawyers dispersed after embracing 





their confrere and him “bon 
voyage.” 

The next day at dawn Yves left his home, 
and while “en route” busied himself con- 
cocting a lengthy speech. On the evening 
of the third day he arrived at the entrance to 
Paradise; which, it is necessary to state, is 
nearer to Brittany than any other country. 
After knocking thrice at the gates, Saint 
Peter appeared, but perceiving the bulky 
brief borne by the pilgrim, was loth to let 
him in. 

“T am Yves de Kermartin,” said the 
traveller, ‘‘a Breton and a gentleman.” 

“Ah! a Breton and a gentleman,” replied 
the celestial door-keeper, “that is satisfac- 
tory; but what do you do on earth ?” 

“T am a lawyer.” 

‘‘A lawyer indeed! and what is that? such 
a calling is quite unknown in the Divine 
Kingdom.” 

While thus speaking Saint Peter tried to 
push Yv@s back. I will not go so far as to 
deny that the latter hustled him a little, for 
certain it is that the Breton managed to enter 
the heavenly precincts, and immediately 
went in search of the throne where sits the 
Eternal One. 

The Elect, however, who were not ac- 
customed to one so strangely garbed, scat- 
tered at his approach, and running to God 
complained that a contraband Saint had 
forced himself into their presence. Yves 
followed them to the throne of the Almighty, 
where, bowing himself thrice to the ground, 
he said: ‘ Oh Lord, before believing them, I 
Then 
taking the bulky brief from its “chemise,” 
he unfolded it at length. The Great Judge 
showed no symptoms of annoyance at this, 
but listened with attention, and even compli- 


mented him upon his eloquence. He then 


wishing 
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ordered Saint Luke, who, as everybody 
knows, is keeper of the archives of the 
saintly court, to search the registers to see 
if he could there find the name of some 
lawyer. Saint Luke returned; his researches 
were fruitless. 

Yve’s countenance began to redden, and he 
to lose confidence. Then God said to him: 
“‘ Maitre Yves, as you observe, we cannot give 
you for patron a saint who pleaded in his life- 
time, but in order to show Our good will in 
the matter, you shall go blindfolded along 
the passage where my saints have their 
statues, and you may there select one of my 
Elect by placing your hand upon his image ; 
that one, whether good or indifferent (this 
seems rather paradoxical), shall be your 
patron saint.” 

Carrying out this command, the honest 
Breton tied a heavy bandage over his eyes, 
and step by step, with arms extended, went 
down the passage, racking his brain for 
some inspiration to guide him in making a 
suitable choice. 

At last, with some hesitation, he came to 
a halt, and passing his hand over a head, 
“ Brow, bald and receding,” said he, ‘‘ mouth 
cynical, this must surely be an attorney, if 
indeed it is not a president or even a judge. 
Well, here goes! for better or for worse. I 
will select him as the lawyer’s patron.” 

Immediately an immense burst of laughter 





broke from the ranks of the Elect, who 
through curiosity had come to assist at the 
ceremony. Yves de Kermartin, anxious to 
discover his choice, tore the bandage from 
his eyes, and with one glance at the statue 
uttered a cry of dismay. It was worse than 
a president, it was much worse than a 
judge, it was even much worse than an 
attorney ; it was no less than... Satan... 

You ask, no doubt, how his Satanic 
Majesty came to be there. The reason is, 
that Saint Michael is represented there, as 
on earth, overcoming the devil, and paring 
his diabolical lordship’s claws. The Breton 
had mistaken the devil for an angel. 

“Ah! my poor man,” said God, “ your 
luck has played you a bad turn this time. But 
as I would not have such a patron to repre- 
sent the Bar, especially the Bar of Brittany, 
henceforth I enroll you among my Elect, 
and the lawyers will no longer be without a 
patron.” 

At that moment, it is said, the gentleman 
from Breton died at his home in Trequier, 
the 19th day of May, 1303, and this is how, 
as the legend naively relates, Saint Yves the 
glorious friend of God became the lawyer’s 
patron saint. 

It was said of him: 

«« Sanctus Yvo erat Breto 


Advocatus et non latro 
Res stupenda populo.” 


HYPNOTISM AND THE LAW. 


HE proposal—now apparently aban- 
doned — of the Dutch judicial au- 
thorities to hypnotize De Jong in order to 
extract from him a clue, which they believe 
him to be able to give, with regard to the 
missing women whom he is alleged to have 
murdered, is well fitted to furnish the sober 
minds of English lawyers with material for 
serious reflection. It seems that, by the law 





of Holland, a prisoner may be subjected to 
hypnotic experiments, with a view to obtain- 
ing from him information which may lead 
to his conviction, but that statements so 
obtained are not admissible as_ evidence 
against him. The inquisitorial character of 
Dutch criminal procedures renders the case 
of hypnotism as a medium of inquiry logi+ 
cal enough; although we suspect that the 
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distinction between employing a prisoner 
as his own detective and converting him 
into his own accuser and judge must in 
practice be somewhat difficult to draw and to 
preserve. But the proposed hypnotization 
of De Jong derives its chief interest and im- 
portance from the light that it casts upon 
the advanced stage of medico-legal opinion 
abroad as to the possibilities of hypnotic 
science. In England we are still maintain- 
ing an attitude of philosophic doubt in 
regard to the phenomena of hypnotism; the 
new science, even as purified by Braid, has 
not yet succeeded in ridding itself of the 
discredit with which the schools and the 
market-place alike view the speculations 
of Mesmer; the great organization of the 
medical profession is not prepared to go 
much farther than the memorable dogma 
delivered to the faithful in 1889: “the 


phenomena of hypnotism are worthy of 
observation” ; while the majority of lawyers 
have not considered the question as a legal 
problem of the near future at all. 


On the 
other hand, the wild living intellects of our 
continental brethren have busied themselves 
for years in the discussion of hypnotic facts. 
They have canvassed the claims of the new 
science in all their varied relations and 
bearings — social, medical, and legal — and 
have evolved a system of doctrines and 
propositions which to all appearances they 
are now about to reduce to practice. A 
critical analysis of some of the results of 
their activity may not at the present mo- 
ment be inopportune. 

1. The first medico-legal inquiry which 
occurs to a student of hypnotism is the still 
vexed question, whether hypnotic subjects 
will accept criminal suggestions. On this 
point continental opinion has been and still 
is acutely divided. Liégois, whose excel- 
lent work on suggestion may be heartily 
commended to English readers, believes 
that hypnotic subjects may be induced to 
commit criminal offences. Gilles de la 
Tourette, Benedict, Janet, and Dr. Kings- 
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bury, of Blackpool, the ablest exponent of 
hypnotism in Britain, take, with more or 
less confidence, an opposite view. There is 
obviously much to be said on both sides of 
the question. It is true that a sub-current 
of consciousness often seems to underlie the 
hypnotic sleep, and that there is a difference 
between a criminal suggestion made in a 
doctor’s consulting room and a similar sug- 
gestion made in real life, of malice afore- 
thought. Moreover, the theatrical exhibi- 
tions which imparted so ludicrous an element 
to the Eyraud and Gompard trial in Paris a 
few years ago are not fitted to impress the 
English legal mind in favor of the conclu- 
sions which they were intended to establish. 
But some weight must undoubtedly be 
allowed to the experiments made by Liégois 
and other investigators in all seriousness 
and in the presence of officers of the. law; 
and it seems difficult @ priori to deny that 
certain subjects might, after, or even with- 
out, hypnotic training, be made to accept 
the suggestion of criminal acts. If the 
possibility of such a state of things be 
admitted, a further legal question at once 
arises as to the criminal responsibility of hyp- 
notic subjects. How would the law deal 
with a person who voluntarily submitted 
himself to hypnotic treatment knowing that 
a criminal suggestion was to be made to 
him, and intending beforehand to accept it? 
Can persons under the influence of sugges- 
tions ever be held responsible to the criminal 
law? The answers to these questions are at 
present conflicting, and indeed it seems im- 
possible to dispose of them finally till the 
degree of volition that may exist in the 
hypnotic sleep has been more accurately 
determined. 

2. Second in importance to the subject 
with which we have been dealing comes the 
inquiry, whether criminal offences can be 
perpetrated upon hypnotic subjects without 
their knowing it? In spite of Taylor’s 
criticism — made, it should be observed, in 
another connection — Non omnes dormiunt 











gui clausos habent oculos — there seems to 
be no doubt that this question must be 
answered in the affirmative. Cases of this 
kind were recorded by Liégois and Despine. 
In 1853 a professional mesmerist at Mar- 
seilles assaulted a patient while obviously in 
a magnetic sleep ; and the cases of Castellan 
in 1865, and Levy in 1879, are of a similar 
character. Here a further line of inquiry 
arises. How shall we protect the patient 
against the hypnotist and the hypnotist 
against false charges by the patient? The 
ethics of the medical profession will doubt- 
less prevent the performance of any hypnotic 
experiment by a medical practitioner, except 
in the presence of independent witnesses. 
But there is something to be said for the 
view that this dictate of professional morality 
should be clothed with the authority of law. 

3. The other medico-legal problems to 
which hypnotism gives rise can be disposed 
of briefly. The general principles of our 
law are already comprehensive enough to 
embrace means of settling such questions 
as these. What shall be done unto the 
man who hypnotises another without his 
consent? When is hypnotic influence un- 
due? How shall we determine the business 
responsibility of hypnotic subjects? Nor 
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need we tarry long over the questions raised 
by the De Jong case, whether the use of 
hypnotism as a method of detective inquiry 
is either fair or valuable. Such a thing as 
the hypnotisation of a prisoner against or 
with his will is utterly alien to English juri- 
dicial ideas. But there is no incongruity in 
its appearance in a system of criminal pro- 
cedure which subjects an accused person to 
the inquisitorial cross-examination, and turns 
his speech and his silence alike to his dis- 
advantage. The value of hypnotism as a 
mode of obtaining evidence is, however, 
extremely doubtful. It is difficult to hyp- 
notize a man without his consent, and the 
most competent hypnotists declare that 
hypnotic subjects can and do tell lies as 
readily as if they were awake. The pro- 
posed hypnotization of De Jong will, how- 
ever, achieve a useful end, if it arouses legal 
and general interest in the problems of 
hypnotism. It is certain that we shall soon 
have to face and to solve them; and it is 
much to be desired that when our day of 
experiment comes, both the legal profession 
and the public should be able to approach 
with informed minds the difficult questions 
which it will present for our consideration. 
— Law Times. 
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LONDON LEGAL LETTER. 


Lonpon, February 10, 1894. 

RAYS Inn Chapel, which has been closed 

for some time for the purpose of restora- 

tion, was reopened the other Sunday. A large 
congregation of barristers and their friends as- 
sembled in honor of the occasion, when the 
Bishop of Marlborough preached an appropriate 
sermon, sketching the history of the little shrine 
from whose pulpit Laud and Whitgift have held 
forth, but whither now-a-days a scanty company 
comes to worship on the first day of the week. 
The rumor of Mr. Gladstone’s approaching 
resignation, which was circulated last week, sent a 


| 
| 
| 
| 
| 
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thrill of excitement through the ranks of the | 


profession. Conservative lawyers held their heads 
higher, and the adherents of the present adminis- 
tration whose claims to promotion have not as 
yet been discovered or gratified, were propor- 
tionately downcast: however, Mr. 
would appear to have no immediate intention of 
leaving the helm. In one of my recent letters I 
referred to the opportunities of practice afforded 
by the law of local government in its various 
branches ; before Mr. Justice Wright became a 
judge he enjoyed a practical monopoly of this 
lucrative kind of work; he was standing counsel 
for almost every municipality in the kingdom, 
and made an enormous income: no one has as 
yet taken his place; we have of course one or 
two excellent local government lawyers, but 
their practices as compared with the one Mr. 
Justice Wright enjoyed are quite inconsiderable. 
Lord Halsbury, the late Lord Chancellor, took 
the place of the Master of the Rolls in the Court 
of Appeal at the commencement of the sittings. 
Lord Esher had a severe illnéss from which, 
happily, he has now recovered to the satisfaction 
of the profession and the litigating public. Lord 
Esher is not only a great lawyer and a great 
judge, he possesses a very striking personality, 
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| ing to the Four Courts across the Channel. 
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and seldom fails to diffuse some humor around 
the dreariest details. A number of the leaders 
of the Irish Bar have recently joined our ranks 
in the Temple, in some instances purely for the 
purposes of prestige, but one or two aspire to 
make a name in London as well as in Dublin. 
The most prominent by far of these Anglo-Irish 
barristers is Mr. Edward Carson, Q. C.; he was 
Solicitor General for Ireland under the late 
government, and gained high official distinction 
by his strenuous and successful conduct of gov- 
ernment prosecutions ; last year he joined the 
Middle Temple and has been doing fairly well in 
the English Courts since then; he only ranks as 
a junior in London. He made one speech in 
Parliament in the Home Rule debate, which won 
for him great fame, but his subsequent appear- 
ances in the House of Commons have not been 
remarkable. I rather think that he would have 
better consulted his material interests by adher- 
Mr. 
Carson is not an orator, but he is a strong, cap- 
able party speaker. 

Lincoln’s Inn has made itself notorious by 
introducing, on special occasions, the system of 
table d’héte dinners, instead of the venerable 
English meat, still in use on ordinary days, and 
which still reigns in undisturbed majesty in the 
other Inns. We dine in messes of four, each 
mess receiving a tureen of soup, or a dish of 
fish, a joint, a pudding, and cheese. The 
Benchers of Lincoln’s Inn have once and again 
taken a plebiscite of the members on the ques- 
tion of substituting a table d’héte dinner for the 
old system, but an enormous majority of votes 
has always defeated the sacrilegious proposal. 
However, on Grand Day in each term, the au- 
thorities have arbitrarily imposed the new plan, 
and apart from prejudice, I think most people 
prefer the change. » « * 
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CURRENT TOPICS. 


THE BACONIAN THEORY. — Possibly politeness re- 
quires us to acknowledge the receipt of a circular of 
a book perpetrated by Orville W. Owen, M.D., in 
which he essays to establish the theory that Bacon 
wrote not only the works which are conceded to his 
authorship, and the only works which he ever pub- 
licly claimed to have written, but also all the plays of 
Shakespeare, Green, Peele and Marlowe, all the works 
of Spenser, and Burton’s Anatomy of Melancholy! 
But politeness does not require us to refrain from ex- 
pressing the opinion that anybody who professes to 
believe such a theory is either a conscious imposter 
or next door to a lunatic. As Addison said that 
when a man declared that he had drunk a dozen 
bottles of wine over night it would be a compliment 
to him to believe that he was a liar rather than such 
a beast, so it is compliment to the persons who put 
forward such senseless and incredible propositions to 
believe that they are playing on the credulity of the 
public, rather than that they are such fools. This 
whole Bacon business is a proof of the soundness of 
Barnum’s assertion that the public love to be hum- 
bugged. It is also to a lawyer a curious study of 
evidence. These silly Baconians do not know 
enough of the principles of evidence to realize that 
they have not adduced, and from the nature of the 
case cannot adduce, a particle of evidence that Bacon 
wrote Shakespeare’s plays. If we grant that they find 
in Bacon’s writings the cypher which they pretend, and 
that Bacon intended to put it there for the alleged 
purpose, it amounts to nothing more than his own 
assertion, and the verdict of every critical scholar 
must be that he lied. This is a point that the anti- 
Baconians have never pressed, but it disposes of the 
whole ridiculous imposture. No man’s agency can 
be proved by his bare assertion of his agency. It is 
of a piece of the foolish argument that Christ was 
divine because he uniformly asserted his divinity. 
Christ must be judged by his works, and so must 
Bacon. The circular sent to us is accompanied by 
specimens of the idiotic drivel spelled out of the 
cypher, in which Dr. Owen, following in Donnelly’s 
path, but far outstripping him, discovers the ‘+ evi- 
dence” of Bacon’s authorship of all the writings 





mentioned above, and by sundry certificates of adhe- 
sion from mischievous or credulous newspaper 
people, including the following ambiguous one from 
the «+ Pastor of the First Baptist Church” of Detroit : 
‘I hope you may succeed in establishing the reality 
of your discovery to the conviction of the most skepti- 
cal.” One’s faith in the sanity of the present cypher 
is strongly disturbed by his announcement in the 
circular that Bacon’s 


“ Disclosure is to the effect that he was the son of Eliza- 
beth and the Earl of Leicester by a secret marriage, and 
therefore the rightful heir to the throne; he tells how this 
became known to him; and he relates how Essex, his 
dearest friend, was murdered at the command of the 
queen, and how he was made party to his condemna- 
tion; how Elizabeth, in her last sickness, acknowledged 
Bacon as her son to the doctor who attended her; how 
Elizabeth was poisoned and afterward strangled in her bed 
by Robert Cecil, and various other startling things that 
historians of the Elizabethan era have never set down in 
the books. Except the murder of Elizabeth and the reasons 
for the execution of Sir Thomas Seymour, all assertions 
have at least the semblance of collateral historical evidence 
to sustain them.” 


It is quite probable that if this sage doctor, or the 
versatile Donnelly, should set about it, he could 
find a cypher in Lowell’s writings claiming the au- 
thorship of Lincoln’s Gettysburg oration, addresses 
and State papers, and there is no doubt that every 
one of these open-mouthed, shallow-pated Bacon- 
ians would eagerly believe it and Lowell’s claim. 
We indignantly resent the imputation cast on our 
intelligence by the sending of this circular to us in 
the apparent belief that we may credit such nonsense, 
and on our pecuniary sagacity in the apparent hope 
that we may squander fifty cents for the pamphlet in 
which it is set forth. 


THE PRIZE FIGHT. —It was the earnest wish of 
the Easy Chair that the laws of Florida might prove 
sufficiently civilized’ to enable the Governor to pre- 
vent the recent prize fight. Next to that, it was our 
hope that these two vicious and _ill-conditioned 
brutes, whose barbarous doings have taken up more 
space in the newspapers for several weeks than any 
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topic of moral, political or social interest, might kill 
one another outright, so that this country might be 
rid of them forever and possibly of the detestable 
exhibitions in which they are the foremost experts. 
Failing that, we hoped that the Englishman might 
whip, so that the sacred name and cause of patriotism 
might not be stained by the loaferish glorification 
sure to follow the success of the other brute. Disap- 
pointed in all these hopes we can only relieve our 
feelings by expressing the hope that the two tramps 
who have turned our country upside down for months, 
demoralized all the young boys, and made fools of 
too many of the mature men, might be set at good, 
honest, hard work for the State, say in building good 
roads which Florida so much needs, or in killing 
alligators, or some other useful office. The affair is 
a disgrace to civilization and a stigma on good sense. 
The adherents of this barbarous sport laud it as 
tending to enable a small man to defend himself 
against a big one, and to cultivate the spirit of fair 
play; and yet the country has gone wild and mad 
over the inevitable victory of the giant over the 
pigmy, just as it rejoiced in the less decisive triumph 
of the huge Heenan over the little Sayers, and that 
of the hulking Hyer over the small Sullivan; and the 
amount of fair play deducible may be estimated by 
consideration of the fact that the vindictive Goliah in 
this instance would inevitably have thrown away the 
battle if he had not been forcibly restrained by his 
seconds and the referee, by interference in contraven- 
tion of the explicit rules of the ring. The only party 
to the affair entitled to the smallest degree of consid- 
eration for courage and pluck is the loser, who now 
for a second time has stood up against his superior 
in size and strength. Now, we suppose, the cities 
are to be excited by hippodrome contests between 
these two fellows, one of whom is fresh from prison 
for a cowardly assault on an old man, and the other 
is a violent and offensive braggart, who observes the 
rules of temperance and virtue only because they 
enable him to preserve his muscular supremacy, and 
who, not having earned an honest or laudable dollar 
in years, is just now enabled to reap as much for a 
brutal and bloody exhibition of ten minutes as the 
Chief Justice of the United States receives in two 
years and a half. And this creature is the only 
human being in the United States who arrogates to 
himself and is accorded the distinctive appellation of 
‘¢gentleman”! We are not in favor of restoring 
flogging as a criminal punishment, but the least 
harmful and shocking exercise of it, in our judg- 
ment, would be the wallopping of these two danger- 
ous and disgusting reprobates at the tail of a cart. 
We greatly fear that there were some lawyers among 
the crowd of rogues who witnessed that wretched 
contest. It is a great pity. For such sports as 





base-ball, yachting, rowing, horse-racing, one may 
reasonably have more or less admiration, but a relish 
for prize-fighting argues the survival of the tiger in 
mankind. It is worse than bull-fighting. And now 
there is only one thing left for such as ourself to pray 
for in this regard, and that is that the + nigger” may 
whip this boastful Dares. It would be a good end- 
ing to this sport if the white man should prove in- 
ferior in it to the despised African, as he already has 
proved in this country in one class of smaller com- 
batants. 


THE Laws OF HEALTH AND WEALTH. — Mr. 
Philip D. Armour of Chicago, who has made an 
immense fortune by the pursuit of the beef and pork 
trade, has been unbosoming himself to some reporter 
on the subject of his personal habits. He seems to 
attribute his success to going to bed early and getting 
up early, ‘‘ retiring” at 9 o'clock, breakfasting at 
5.30 or 6, and arriving at the office at 7 o'clock, the 
year around. He evidently is a believer in the old 
adage: ‘‘ Early to bed and early to rise, makes a 
man healthy and wealthy and wise.” (We despise 
this so much that we will not print it in metrical 
form.) That is a very misleading maxim, for there 
have been very few men who were all these, no 
matter how early they lay down and got up. Mr. 
Armour may be healthy — provided he eschews one 
of the staples of his trade in his own domestic use — 
and there is no doubt that he is wealthy, but that he 
is wise is quite disputable. We have never heard 
him called a wise man, and we do not see how he 
can be, having up to the age of sixty-one spent all 
his time and talents in the promotion of his peculiar 
articles of commerce and according to his own show- 
ing never having had an evening's rational enjoyment. 
We should even prefer Edward Everett Hale’s recipe 
for the attainment of wisdom and health, if not for 
riches, which as illustrated in his own person, if we 
recollect right, chiefly consists in sleeping ten hours. 
Mr. Armour, as we understand, is a liberal and pub- 
lic spirited citizen, who does not meanly hoard and 
cling to his gains made in the advancement of beef 
and bacon; but as between him and Mr. Hale, we 
would prefer to have wielded the pen that wrote 
‘¢ The Man without a Country,” than to have owned 
or controlled all Mr. Armour’s favorite pens. Prob- 
ably Mr. Hale has not gone to bed at nine nor risen 
at five in fifty years, and probably he is not exceeding 
rich, but he is wise and looks healthy. After all, asa 
writer in the ‘‘ Buffalo Courier” very aptly asks, «Is 
a man a rooster,” that he should do this thing? There 
is just one concession of weakness in Mr. Armour’s 
argument — he admits that he takes a nap after his 
lunch of bread and milk. He really ought to have 
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suppressed the confession of the nap, and averred 
that he lunched on pork chops or pig’s feet. Then 
the advertisement would have been more adroit. In 
the immortal language of Patrick Henry, ‘« We know 
not what course others may take, but as for us,” 
give us sleep from 11 to 7.30, and poverty, with that 
moderate degree of wisdom which enables us to occupy 
this Chair. Doubtless there is hardly a lawyer in 
this land who would habitually adopt Mr. Armour’s 
hours even if he knew there was a tail of clients 
awaiting him at his office door. From recent sta- 
tistics we find that the order of longevity among 
different classes is as follows: Clergymen, grocers, 
fishermen, lawyers, commercial travellers, plumbers 
and painters, blacksmiths, railway laborers, tailors, 
doctors, liquor dealers, hotel keepers and bar tend- 
ers. 


GRAND JURIES. — The composition of juries in this 
country is becoming a very troublesome problem. 
If anything is to save the jury system from disrepute 
it must be a thorough reform and greater vigilance in 
the selection of the materials, and especially in the 
abolition of the present practice of excusing very 
many if ngt most of the most reputable and intelligent 
citizens from this service. It is to be feared that 
especially in the work of selecting grand juries there 
are shocking abuses. This is exemplified by a recent 
report by three prominent citizens of Albany, N.Y., 
who were appointed by the citizens’ general reform 
committee to look into this matter. These gentle- 
men say : — 


“ That of the ten jurors selected from the fourth ward of 
the city of Albany, seven are saloon keepers; 

“That of the eight jurors selected from the sixth ward of 
the city of Albany, five are saloon keepers; 

“That of the eight jurors selected from the seventh ward 
of the city of Albany, four are saloon keepers and one a 
gambler by occupation; 

“That of the forty-four men selected from the town of 
Watervliet, there are less than ten who can be described as 
of ‘fair character,’ and that of the remainder, eleven are 
saloon keepers, seven are officeholders and the others are 
principally professional politicians and their followers; 

“That of the total number of 176 grand jurors named 
from the city of Albany, thirty-nine are engaged in the 
liquor business, most of them keeping saloons; one is a 
gambler by occupation, one a professional prize-fighter, 
three are contractors with the city, six are at present office- 
holders of the city or county, nine are ex-officeholders, 
eight are closely related by blood or marriage to present 
officeholders, and over fifty per cent of the total number 
are men of little or no standing in the community, most 
of them living by the practice of politics as a profession; 

‘That on the list of grand jurors for the year 1893, of 
the forty-four men from the town of Watervliet, the occu- 
pation of twenty-six was given as ‘ gentlemen,’ and that on 
inquiry nearly all of these so-called ‘gentlemen’ proved 





to be saloon keepers or men of no occupation but" politics. 

“The list of jurors for the year 1894 was made after the 
attention of the board of supervisors had been called by 
the district attorney of Albany County to the statute requir- 
ing grand jurors to be men of ‘ approved integrity,’ in addi- 
tion to having certain property and other qualifications, 
specified in that statute.” 

Why would it not be a good plan to prohibit any 
saloon-keeper, professional gambler, or prize-fighter 
from sitting on any grand jury, if not on any petit 
jury? 


NOTES OF CASES. 


‘*H1GH SEAs.”— The most important and in- 
teresting question of judicial definition that has 
arisen in many years was decided by the United 
States Supreme Court, on November 20, 1893, in 
the case of the United States v. Rodgers, certified 
on a difference of opinion between Justices Jackson 
and Brown in the Circuit Court. The defendant 
was indicted for assault with a dangerous weapon, 
on board a steamer in the Detroit River, and within 
the territorial limits of Canada, under section 5346 
of the United States Rev. St., which reads as 
follows : — 

“Every person who, upon the high seas, or in any arm 
of the sea, or in any river, haven, creek, basin, or bay, 
within the admiralty jurisdiction of the United States, and 
out of the jurisdiction of any particular State, on board 
any vessel belonging in whole or in part to the United 
States or any citizen thereof, with a dangerous weapon, or 
with intent to perpetrate any felony, commits an assault 
on another, shall be punished by a fine of not more than 
three thousand dollars and by imprisonment at hard labor 
not more than three years.” 


It was conceded by all the members of the court 
that the word ‘‘river” refers only to rivers flow- 
ing into the high seas or connecting such seas, and 
the question was whether the great inland lakes are 
‘«high seas.” This was decided in the affirmative, 
Mr. Justice Field writing the opinion, but Justices 
Gray and Brown wrote dissenting opinions. It was 
conceded by Mr. Justice Field that anciently the 
term referred exclusively to the great oceans, forming 
the common international water highway of travel 
and commerce, but he argues that as there are other 
seas than the oceans, the term in modern times is 
used to distinguish between their open waters and 
their ports and havens. The gist of his contention 
is that there are ‘‘ high seas” of the lakes as well as 
of the ocean, and is found in this sentence : — 


“The term ‘high seas’ does not, in either case, indicate 
any separate and distinct body of water; but only the open 
waters of the sea or ocean, as distinguished from ports and 
havens and waters within narrow headlands on the coast.” 


‘ 
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He quotes the «‘ AEneid,” book 1 : — 


“ Insula portum 
Efficit objectu laterum: quibus omnis ab a/to 
Frangitur, inque sinus scindit sese unda reductos.” 


(But we submit to Lord Justice Bowen that alto 
here does not mean Aigh, but «the deep.”) Mr. 
Justice Field also argues that it would seem absurd 
that Congress should not have intended to include 
within the term in question such great bodies of 
water, carrying such an immense commerce of all 
nations. But the apparent answer to that is, if they 
meant to include such important waters, they would 
have said ‘‘lakes” as well as rivers, etc. The in- 
ference is pretty strong that they simply referred 
to the ocean and waters connecting with it. Mr. 
Justice Field also observes : — 


“ But it will hardly be claimed that Congress by the 
legislation in question intended that violent assaults com- 
mitted upon persons on vessels owned by citizens of the 
United States in the Detroit River, without the jurisdiction 
of any particular State, should be punished, and that 
similar offences upon persons on vessels of like owners 
upon the adjoining lakes should be unprovided for. If 
the law can be deemed applicable to offences committed on 
vessels in any navigable river, haven, creek, basin, or bay, 
connecting with the lakes, out of the jurisdiction of any 
particular State, it would not be reasonable to suppose 
that Congress intended that no remedy should be afforded 
for similar offenses committed on vessels upon the lakes, to 
which the vessels on the river, in almost all instances, are 
directed, and upon whose waters they are to be chiefly 
engaged. The more reasonable inference is that Congress 
intended to include the open, unenclosed waters of the 
lakes under the designation of high seas.” 


But is not this begging the question that Congress 
meant either the great lakes or their connecting or 
affluent waters? On the other hand Mr. Justice 
Brown contends that the term ‘*has never been 
regarded by any writer or held by any court to 
be applicable to any ¢erritorial waters, and like the 
word ‘highways,’ presupposes the right of the public 
to make free use of them, and excludes the idea of 
private ownership.” But he seems to us to hit the 
nail exactly on the head when he says that ‘the 
underlying error of the opinion of the court appears to 
me to consist in a total ignoring of the last qualifica- 
tion” of the statute, namely,.‘‘and out of the juris- 
diction of any particular State,” and that the term is 
not applicable to the lakes because ‘‘ they are within 
the local jurisdiction of the States bordering upon 
them.” He also considers that as in 1790, when 
the act was passed, there was no commerce on the 
lakes except in canoes, ‘‘it seems impossible to say 
that Congress intended that the words, ‘arm of the 
sea, or river, haven, creek, basin or bay’ should 
apply to the lakes when the word ‘ lakes’ might just 





as well have been used, had the interior waters of the 
country been included.” On the whole, the decision 
can be supported only on the theory of prophetic 
legislation and of a statutory ‘‘ growth” like that 
of «* Topsey.” The three opinions are distinguished 
by great learning and ingenuity. 


FISHING ON SUNDAY. —In People v. Moses, 35 
N. E. Rep. 478, the New York Court of Appeals 
held, by a majority of one, that it is a misdemeanor 
to fish on Sunday, in a pond belonging to a club of: 
which the defendant is a member. The Court in the 
prevailing opinion observed : — 

“Section 259 of the Penal Code provides that, ‘the 


first day of the week, being.by general consent set apart 
for rest and religious uses, the law prohibits the doing 


| on that day of certain acts hereinafter specified, which are 


serious interruptions of the repose and religious liberty 
of the community.’ It is not the meaning of this section 
that every act which is claimed to be a violation thereof 
must, in fact, be a serious interruption of the repose and 
religious liberty of the community; but the Legislature in 
subsequent sections specified certain acts which are de- 
clared to be serious interruptions of the repose and reli- 
gious liberty of the community — acts, necessarjly described 
in general and comprehensive terms, which the lawmakers 
believed had a general tendency to interfere with Sunday 
as a day of rest and religious worship. Section 263 pro- 
hibits all labor on Sunday, excepting works of necessity or 
charity; and it matters not whether the prohibited labor 
be public or private, wherever it is performed it is pro- 
hibited. In section 265 particular acts are specified, which 
are prohibited as follows: ‘All shooting, hunting, fishing, 
playing, horse-racing, gaming, or other public sport, exer- 
cises or shows upon the first day of the week, and all noise 
disturbing the peace of the day, are prohibited” In 
sections 266, 267 and 268 other acts are specially prohib- 
ited. It is thus seen that among the acts specially pro- 
hibited on Sunday is fishing. That is absolutely prohibited 
on Sunday everywhere, and under all circumstances. It 
may be done ina community where it does not offend the 
sensibilities of any one, it may be done in such a manner 
as not to disturb the peace or interrupt the repose or 
religious liberty of the community, and yet the law is 
violated. It is quite unreasonable to suppose that the 
Legislature meant that whenever any of these acts are 
charged as a violation of the law an issue can be framed 
and tried as to their public, offensive or disturbing char- 
acter. The Legislature has settled that matter by prohibit- 
ing them absolutely.” 


It seems to us so clear as almost to preclude argu- 
ment, that the Legislature in this enumeration of pro- 
hibited sports, etc., intended to prohibit them only 
when they are publicly conducted. The words 
‘¢other public sport” qualify the preceding words 


and attach to them, as an ingredient to their crimi- 


nality, a public character. This construction is the 
more apparent by the concluding clause concerning 
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‘‘noises disturbing the peace of the day.” The 
whole section is evidently aimed at acts and occupa- 
tions of a character calculated to disturb the peace of 
the day. If the publicity is not essential, pray why 
was the word ‘+ public” inserted ? Why was not the 
enactment simply against the things named, << or 
other sport”? This would conclusively have em- 
braced the acts when privately done as well as when 
public. If this is not the proper construction, a man 
would be a misdemenant for playing ‘* penny-anti” 
in the privacy of his household on Sunday. , It may 
well be doubted that such a construction as the court 
have made is constitutional. If we should grant that 
it is not necessary that the acts (except noises) should 
be disturbing to the public peace, at least they must 
be public, — publicly conducted, publicly visible. We 
regret a decision that marks a backward step, and 
puts the State on a level of puritanic narrowness with 
Massachusetts whose courts sent a poor shoemaker 
to prison for hoeing a few hills of corn in his door- 
yard early on Sunday night, and sent a farmer to 
prison for gathering seaweed on a lonely beach at 
10 o'clock on Sunday night. Set us down, not as a 
Puritan, but as a dissenter, in this case. 


NEGLIGENCE — INFANCY —TRESPASS. — In Gay v. 
Essex St. Ry. Co., Massachusetts Supreme Judicial 
Court (21 Lawy. Rep. Ann. 448), it was held that 
leaving street-cars in the street is not an invitation or 
license to children to play upon them, even though 
the street-car company knows that they attract 
children, and that the youth of a wrongdoer and tres- 
passer, although he acted as reasonably as might be 
expected of him, if his conduct contributes to an in- 
jury which he receives, will not prevent his contrib- 
utory negligence from constituting a defense to a 
person whose negligence also contributed to the in- 
jury. The Court said :— 


“« Assuming that there was evidence for the jury of defend- 
ant’s negligence in leaving the cars in the street as it did 
(see Powell v. Deveney, 3 Cush. 300, 50 Bm. Dec. 738), 
we then come to the question whether plaintiff’s intestate 
is to be regarded as a trespasser and joint actor with the 
other children. If he is, then the question whether he was 
in the exercise of due care becomes immaterial. His wrong- 
doing as a trespasser and joint actor would, in such event, 
be a cause contributing to the injury, though in doing what 
he did he might be doing no more than would naturally be 
expected from a child of his age. We think he must be 
regarded as a trespasser and joint actor with the other 
children. Leaving the cars in the street as it did was not 
an invitation or license by the defendant to him to play 
upon them, even though defendant knew that they were 
calculated to attract children, and did in fact attract them. 
Knowledge on the defendant’s part that they attracted 
children was not an invitation or license to them; other- 





wise, the fact that one knowingly maintained on his own 
premises an object that allured children would constitute 
an invitation to them. Nor could an invitation or license 
be implied from the negligence of the defendant, if there 
was negligence, in leaving the cars in the street. The most 
that can be said for the plaintiff is that the defendant, 
knowing that the cars would be, and were, attractive to 
children, was bound to anticipate what actually occurred, 
and to exercise a corresponding degree of care to see that 
the cars were securely fastened and guarded, and is liable 
for an injury occurring to the plaintiff's intestate through its 
failure to do so. This assumes that all the plaintiff is re- 
quired to show is that his intestate acted as reasonably 
might be expected of him. But he might do that, and still 
be a wrongdoer and trespasser, and contribute by his con- 
duct to the injury which he received: If he did, then 
the fact of his youth, and the fact that the defendant’s negli- 
gence also contributed to it, would not render the defend- 
ant liable. If the cars had been set in motion by other 
children and the plaintiff’s intestate had been injured by 
them while lawfully upon the highway, the defendant, 
clearly, would have been liable. Lane v. Atlantic Works, 
107 Mass. 104; 111 Mass. 136. But he was using the 
highway and the cars for play, and was a joint actor with 
other children in causing that to happen which resulted in 
his injury. We might fairly assume, if it were necessary, 
that a boy ten years of age, and of ordinary intelligence, 
would know that he had no right to play upon cars which 
a street railway company had left standing in the streets. 
Upon the declaration, as we interpret it, we do not think 
that under the decisions in this State the plaintiff is entitled 
to recover. See cases 21 L. R. A.” 


LATENT AMBIGUITIES. —In Hallady v. Hess, 
Supreme Court of Illinois, October, 1893 (35 
N. E. R. 380), it was held that where a deed 
describes the land by metes and bounds, beginning 
at a certain corner of ‘‘ section eight” in a certain 
county, without naming the township and range, and 
it appears that there are in said county several sec- 
tions numbered 8, it may be shown by parol evidence 
in a suit to reform the deed what section was in- 
tended, since the ambiguity is latent. The Court 
said : — 

“The description, taken in connection with the proof, 
reveals a latent ambiguity. There are several sections 
numbered 8 in La Salle County, and this fact is ascer- 
tained outside of the deed, and does not arise upon the 
face of it. When an ambiguity is made to appear by the 
introduction of proof outside of the deed it is a latent 
ambiguity, and may be explained by parol evidence. It 
being made to appear that there is a section 8 in each of 
several different townships in the county, it may be shown 
by parol in what township the section 8 mentioned in the 
deed was located (Dougherty v. Purdy, 18 Ill. 206; Bybee 
v. Hageman, 66 Ill. 519; Clark a. Powers, 45 Ill. 283; 
Billings v. Coal Co., 67 Ill. 489; Fisher v. Quackenbush, 
83 Ill. 310). Here the evidence shows that the grantor, 
Abram Hess, owned a tract of land in section 8, in town- 
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ship 33, range 2 east of the third P.M., in said county, 
described by the metes and bounds, and containing the 
quantity of land above mentioned; that he occupied it at 
the time of the conveyance, and had occupied it for about 
twenty years, as a homestead, cultivating it asa vegetable 
garden; that he owned no other real estate in the county; 
that he and appellee were both present in an attorney’s 
office when the deed was drawn, and that the scrivener 
made a mistake in the description by leaving out the town- 
ship and range. Where a mutual mistake in the descrip- 
tion is made under such circumstances, the deed may be 
reformed to conform to the intention of the parties (Lind- 
say v. Davenport, 18 Ill. 375; Martind. Conv., secs. 88, 
89).” 


We quote this decision only for the purpose of | 


expressing a doubt as to the correctness of the pos- 
sible implication from it that an action to reform an 
instrument on account of a mistake is not maintain- 
able unless the mistake is latent. We suppose the 
doctrine of patent ambiguities has nothing whatever 
to do with the doctrine of reformation on account of 
mistake. That whole doctrine is very thoroughly 
scouted in this country, and no distinction between 
patent and latent ambiguities is any longer generally 
recognized. It may be that an action to reform a 
deed is not necessary when the mistake is patent, but 
we have no doubt that it would still be maintainable 
to quiet title. As for instance if the grantee’s name 
was omitted, certainly such an action would be main- 
tainable. 


. 


SALE TO SATISFACTION — WAIVER. —In Palmer 
v. Banfield, Supreme Court of Wisconsin, November, 
1893 (56 N. W. R. 10go), defendant, to whom 
plaintiff had sold a harvesting machine, to be paid 
for if it proved satisfactory, after using the machine 
for a day and a half decided to return it for defects, 
but in order to finish his harvesting, used it the next 
day, and then offered to return it. It was held that 
such additional use constituted an acceptance by 
which defendant waived his right to return it. 

The Court said : — 


“Tf the defendant did not, by his use of the machine, 
destroy the right to return it, if otherwise he had such 
right, it must be held as matter of law that he returned it, 
or rather that he effectually offered to return it (which 
amounts to the same thing) within a reasonable time after 
it came to his possession. So the question is not whether 
the offer to return was made within a reasonable time, but 
whether the defendant had any right to return the machine 
when he attempted to do so. _If the sale was absolute, as 
claimed by plaintiff, and there was a breach of an express 











or implied warranty of the machine, and if defendant 
accepted the machine after testing it, and discovering its 
defects; or if the sale was upon condition that, if dissatis- 
fied with the machine, the defendant might return it, and 
if defendant, after testing it, fully determined that it was 
unsatisfactory to him, and he would return it, and after- 
wards accepted it—in either case the right to return it 
was lost.” 


The Court instructed the jury, that 


“If defendant ascertained on Thursday or Friday that 
the machine did not do good work, in the one case; or, 
in the other case, that he then determined he would 
return it as unsatisfactory —if he used it on Saturday, not 
to test it further, but merely to complete the cutting of his 
grain, and without any expectation that plaintiff or his 
agent would come there and make the machine satis- 
factory to him, such use was an acceptance of the machine 
as a compliance with the contract, and was fatal to his 
right to return it.” 


We think the Court stated the law correctly, and 
that the testimony justified the submission to the jury 
of the question of acceptance. 


TORNADO INSURANCE.—In Queen Ins. Co. of 
Liverpool v. Hudnut Co., Appellate Court of Indiana, 
in November, 1893 (35 N. E, R. 397), an action 
upon a tornado insurance policy, the question arose 
upon the pleadings, whether there is any difference 
between a ‘* tornado, cyclone or hurricane,” and «‘a 
very high wind,” and this was answered in the 
negative. The Court observed : — 


“It is alleged in the complaint that the property insured 
was destroyed by a cyclone or hurricane. The assurers 
deny that the loss was occasioned by a tornado, cyclone or 
hurricane, but allege that it was caused by a very high 
wind, forcing the boat against it. Is this not a confession 
that a tornado, cyclone or hurricane, caused the injury? 
The words ‘tornado’ and ‘hurricane’ are synonymous, 
and mean a violent storm, distinguished by the vehemence 
of the wind and its sudden changes; while the definition 
of a ‘cyclone’ is ‘a rotatory storm or whirlwind of ex- 
tended circuit’ (Webst. Unab. Dict.). It is evident, 
therefore, that a hurricane is a very high wind. That 
the hurricane itself coming in contact with the building 
did not alone cause the damage is not material, but, if it 
caused another body to come in contact and do the dam- 
age, the hurricane would be the direct and controlling 
cause. The special allegations as to the cause of the 
injury are inconsistent with the allegations that the loss 
was not occasioned by a tornado, hurricane, or cyclone; 
hence control such general allegation.” 
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N this number we publish the first of a 
series of articles on 
Chamber.” The author, John D. Lindsay, Esq., 


| 





“The Court of Star | 


Assistant District Attorney of the city of New | 
York, has devoted much time and research to their | 


preparation, and they cannot fail to prove of great | 


interest and value to our readers. 


A GeorGIA correspondent kindly sends the 
following additional anecdotes of Judge Under- 
wood of that State : — 

ATLANTA, GA., Jan. 30, 1894. 
Editor +* Green Bag”: 
DEAR SIR, —In the January issue of the GREEN 





BaG, I see some of the stories told of Judge Under- | 


wood of this State, among others one upon myself. 
I was then a very young lawyer at Dalton, in Whit- 
field County, in the northern part of the State, hav- 
ing begun the practice at the age of seventeen. It 


will at once occur to you that I knew a great deal | 


more law then than I ever have since, or ever will; 
and the story as told by Bob McCamy is substantially 
true. 


Another story of the judge on the same line is | 


this: At Cedartown in Polk County, several men 
were indicted for a riot. The testimony for the 


State was that they had been out at a little grog | 


shop on the edge of the town, and having pretty 
thoroughly fired themselves up, after yelling and 
screeching around the place got upon their horses, 
went galloping to and fro in the city of Cedartown, 
and making a disturbance generally. When the 
testimony was concluded and Judge had finished his 
charge, he turned to the counsel for the defendant 
and asked, ‘*Any other charge, Brother Jones?” 
‘*T believe,” 


| 
| 
| 
| 
| 





said Brother Jones, ‘*that your Honor | 


neglected to give the jury the definition of a riot.” | 


‘« That's true, gentlemen,” said the Judge, turning to 


the jury, ‘‘and was a clear oversight on my part. 
If you find from the evidence that these defendants 
now on trial were out there at a grog shop, and 
loaded themselves up with mean whiskey, and after 
yelling and screeching around out there, got on their 
horses and came galloping into the city of Cedar- 
town and ran around over the streets and sidewalks, 
yelling like Comanche Indians and firing pistols and 
creating a general disturbance and throwing the town 
into an uproar, that is a riot. You can retire, gentle- 
men, and make up your verdict.” 

Coming down from Dalton to Atlanta on one 
occasion I struck up with Judge Underwood at 
Kingston. After some general conversation, he 
said to me, ‘*Glenn, I want to tell you of a case 
I had before me at Cedartown the other day, and see 
what you think of it.” He then stated the case and , 
I expressed a view of it, to which he replied, «+ That 


| same view you express was very largely, ably and 


elaborately maintained before me on this hearing by 
Wright, Branham, Featherstone and several other 
lawyers from Rome, old lawyers, experienced law- 
yers, and there was not a soul on the other side but 
a bright young lawyer from Cedartown, who had never 
had any experience, and myself. This in fact was 
his first case, and they out-argued us, but we beat 
them.” 

One of the stories which clung to Judge Under- 
wood all his life, was a recommendation given him by 
his father, himself an able lawyer and a man of great 
humor, when Judge Underwood in his younger days 
went to a Governor of Georgia to secure the office of 
Solicitor-General. The letter was somewhat of this 
sort : — 

«« My DEAR GOVERNOR, — This will be handed you 
by my son, John W. H. Underwood, who is a young 
lawyer of this city. He has the greatest thirst for 
office and the least capacity to fill it of any man in 
Georgia, within my knowledge. 

Yours truly, 
W. H. UNDERWOOD.” 

Judge Underwood was a man of very great capacity 
and a very able lawyer. His last official appoint- 
ment was as a member of the Tariff Commission. 
All of us who knew him loved him, and had he been 
a student he would have left an enduring name in the 
judicial history of this State. 


Yours truly, W. C. GLENN. 
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LEGAL ANTIQUITIES. 


At a session of the Supreme Judicial Court of 
Massachusetts, held in Salem in November, 1787, 
Elizabeth Leuthe of Lynn, for harboring thieves 
and receiving stolen goods, was convicted and 
sentenced to be whipped twenty stripes, and fo 
be sold for six months. Also at a session of the 
same Court, held in Boston in September, 1791, 
six persons were convicted of theft and sentenced 
to be whipped and pay costs, or to be sold for 
periods of from six months to four years. 





FACETIZ. 


Near the old Court House in Poughkeepsie 
there stood years ago a tavern, kept by a Mr. 
Hatch. It was no uncommon thing to see “the 
court,” jury, counsel, sheriff, constables, prisoners 
and all, adjourned to Mr. Hatch’s bar for drinks. 
On one of these social occasions the prisoner, a 
horse thief, slipped away from his constables. 

- When the judge resumed his seat the fact was 
made known to him. At first he said nothing 
but appeared to be in deep thought. Finally 
he arose, and with more than his usual gravity, 
delivered himself as follows : — 


‘*Gentlemen of the Jury, I am told that the 
prisoner has informally taken leave of the court and 
gone the sheriff knows not whither. This gives the 
case before you a more perplexed phase, as the 
Statutes distinctly provide that the prisoner shall 
at no time, during trial, sentence or punishment, 
absent himself from the officers of the law. There- 
fore it only remains for me to say, that further 
prosecution in this case must be postponed until 
the return of the damned scoundrel who has thus 
informally trifled with the dignity of the court and 
the People of the State of New York.” 


o 


Tue following anecdote is related of Judge 
Thornton, who was Chief Justice of the Court of 
Common Pleas in New Hampshire and Judge of 
the Superior Court of that State in the last cen- 
tury. While he was presiding in the Common 
Pleas, a counsel who was making his closing 





argument to the jury, ina protracted case, on a | 
warm afternoon, discovered that the presiding | 


judge on the bench was absorbed in reading 
a book, and his associate was soundly sleeping 
by his side. 


The advocate turned to the jury, | 


and with indignant emphasis remarked : “ Gentle- 
men, my unfortunate client has no hope but in 
your attention, since the court in their wisdom 
will not condescend to hear his case !” 

Of course there was no sleeping on the bench 
after that, but Judge Thornton looked up from 
his book, and remarked: “ When you have any- 
thing to offer, Mr. , which is pertinent to 
the case on trial, the court will be happy to hear 
you. Meantime, I may as well resume my read- 
ing.” 





Lawyer A. of Buffalo tells this good story at 
his own expense. He went into the office of 
Judge B., who happened to be busy and cross, 
and asked him if he had acertain book. “Yes,” 
was the answer. “Will you lend it to me?” 
“No.” Won’t lend it! why, you’re a regular 
dog in the manger.’’ “Now see here,” said 
Judge B., “if that ox had been an ass, that dog 
would have been perfectly justified.” 


AMONG some old newspapers in an Arkansas 
Probate Court was found a doctor’s account for 
medical attendance during the last illness of thé 
deceased. On the back the administrator had 
made the following endorsement : — 

‘‘This claim is not verified by affidavit as the 
statute requires, but the death of the deceased is sat- 
isfactory evidence to my mind that the doctor did the 


work. 
+«W—— S——.,, Adm.” 


An aged Professor, after lecturing on the dis- 
tinction between trespass and case, asked one of 
his pupils: “ Mr. B., suppose I should be walk- 
ing in the public streets, and you should throw a 
rock and put out one of my eyes, what sort of an 
action would I have?” “An action on the 
case,” was the ready answer. ‘“ Why so, Mr. 
B.?” Because Blackstone lays it down that an 
action on the case is the proper remedy for ob- 
structing ancient lights.” 


An Irishman, swearing the peace against his 
three sons, thus concluded his affidavit: “ And 
this deponent further saith that the only one of 
his children who showed him any real affection 
was his youngest son, Larry, for he never struck 
him when he was down.” 
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NOTES. 


A VERDICT of “guilty of assault and battery 
with intent to commit involuntary manslaughter” 
is invalid. (Thetge v. State, 83 Ind. 126.) 


CICERO, whose mind was always diffuse and 
imaginative, shows in all his writings an impa- 
tience and scorn for all sorts of antiquated legal 
formalities; he indulges himself in deriding 
obsolete law ceremonials, and talks of the judi- 
cial systems as eating into the very flesh and 
blood of the Romans. 


THE Law School of the Northwestern Univer- 
sity deserves more notice than it has received 
anywhere except in Chicago. Nowhere in the 
country have more praiseworthy or promising 
efforts been put forth for high attainments than 
in the management of this school — efforts far 
beyond the ordinary perfunctory ones of making 
a “good school.” Chief among these is a really 
superb faculty, a faculty such as but one or two 
other Law Schools in the country can match. 
Among them are four graduates of Harvard, two 
of Boston University, and one of Yale; one of 
them being a graduate of both Harvard and 
Boston University, another of both Yale and 
Boston, and all first-rate men. 


THERE is nothing in any of the’ games of 
chance or skill which engage men’s efforts which 
can compare with the intellectual pleasure of 
advising clients. The lawyer confronting what 
at first seems an inextricable confusion, or an in- 
superable combination of barriers, finds gradually 
that their aspect yields to his persistent analysis. 
As he gather the facts, compares the conflicting 
representations, weighs the adverse elements of 
the situation, he begins to see a path opening be- 
fore him. The task of laying out his policy is 
often as interesting as the plan of a political or 
military campaign. He may, just because he 
knows all the ins and outs of the complex situa- 
tion, employ one agency to accomplish one move, 
and another for another move, and sit himself 
silent and perhaps apparently inactive: but he is 
at the centre, and the various activities of his 
office, and sometimes those of others, are only 
the results of his direction.—. Y. Datly Register. 





“A CASE just settled on appeal in the Dutch 
courts establishes the fact that according to the 
law of Holland a man cannot be punished for 
kissing a strange lady in the streets against her 
wish. A young man having assaulted a young 
woman in this way in the streets of a little vil- 
lage near Utrecht, the latter complained to the 
burgomaster, who instituted proceedings, de- 
manding that the offender should be fined one 
florin, or in default that he should be imprisoned 
for one day. The Utrecht Court first of all, and 
now the Appeal Court at Amsterdam, have dis- 
missed the case, the judges declaring that ‘to 
kiss a person cannot be an offense, as it is in the 
nature of a warm mark of sympathy.’ ” 


TRUE or not true, this story is sufficiently 
amusing. Only, coming as it does from America, 
we hardly know in which part of our columns to 
print it. Among the curiosities of American ad- 
ministration, it is reported, a case is recorded of 
a young German whose betrothed had amassed ° 
sufficient money in America to pay for his ticket 
from Hamburg. He was detained on his arrival 
by the immigration authorities, who were of 


| opinion that the importation of a husband was a 


distinct infraction of the Alien Contract Labor 
Law ! — /ndian Furist. 


WE see it reported in one of our English con- 
temporaries that “ Judge rose on Thursday 
and will not sit again for a month.” Poor fel- 
low! His lot is surely “not a happy one.” 





A jury is a body organized for the purpose of 
deciding which side in a law suit has the 
smartest lawyer. — Washington Law Reporter. 


Tue old story of the lawyer who advised his 
pupil, “When you are sure that you have lost 
your case, abuse the plaintiff’s counsel,” extends 
to the plaintiff's witnesses. No good lawyer 
abuses witnesses while he feels strong in his case, 
and it is a test — almost a supreme test — of skill 
that a lawyer shall be courteous to witnesses 
against his client while endeavoring to weaken the 
force of their evidence. Certainly a brow-beating 
cross-examination is a dangerous proceeding — 
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dangerous to the interests of the client who has 
a brow-beating attorney. Jurors sympathize 
quickly with a terrified witness. 


If witnesses be of the willfully forsworn sort, | 
bullying never confuses them; they have their | 
| a married woman was denied admission to the 


| Bar. 
| gies in the direction of removing this legal defect. 


story pat, and enjoy the anger of the cross- 
examiner ; they feel that he is baffled. It takes 
infinite patience, perfect coolness, and the utter- 
most semblance of good humor to entrap a well- 
drilled perjurer into a fatal .lapse. 
hand, an honest witness easily may be led into an 
apparent contradiction concerning some imma- 
terial point. It is a mistake on the part of a 
lawyer to seek for contradictions on trivialities. 


They are apt to make a judge indignant, and 
Very often the | 
counsel whose witnesses have been led into such 
trivial lapses makes a strong point in his closing | 


they rarely deceive a juror. 


address by showing the vast importance of the 


main evidence that has been left unassailed, while | 


every petty extra-judicial circumstance has been 
attacked by his opponent. Far more cases are 
lost by too much cross-examination than by too 
little. 

Hints against the character of an opposing wit- 
ness always are dangerous, and generally fatal, 
unless sustained by direct impeachment, and an 
aspersion of the character of a woman witness 
rarely fails of damage to the aspersing counsel. 


“this kind of thing.’’ No witness ought to be 
subject to the rudeness of a naturally ill-tempered 
or a professionally irritated lawyer. 
as reputable when on the witness stand as when 
off it. 
court. — /nter- Ocean. 


RECENT DEATHS. 


the Bar, and who founded and edited the “ Chi- 
cago Legal News,” died in Chicago, February 16. 
Mrs. Bradwell was born in Manchester, Vt., Feb. 
12, 1831, but at an early age she removed, 
with her parents, to Chicago. In 1852 she was 


married to James B. Bradwell, whose father was | 


among the pioneer settlers of Illinois. When 
Mrs. Bradwell first began the study of law under 


the tutelage of her husband, she had no idea of | 


On the other | 


A person is | 


A person loses no right of citizenship in 


| Bow” is also ended — in its second part. 

| maining piece of fiction is a fanciful, pathetic tale of 
Mrs. Myra BRADWELL, who was the first woman 

in the United States to apply for admission to | 


| of Sappho’s diction. 


| becoming a practicing lawyer, but subsequently 
| felt that she might be of valuable assistance to 


her husband in his business. She applied her- 
self vigorously to her studies and passed a most 
creditable examination, but on account of being 


She did not despair, but bent all her ener- 


Her application was refused by the Supreme Court 
of Illinois, and she sued out a writ of error against 
the State of Illinois in the Supreme Court of the 
United States. Her case was argued in 1871 by 


| Matt Carpenter, United States Senator from Wis- 
| consin. 


Though the decision was adverse to Mrs. 
Bradwell’s application she never again renewed 
her application for admission to the Bar, but was 
much surprised to receive a certificate of admis- 
sion upon the original application from the very 
court that had refused her admission years before. 
Her public career never detracted from her wo- 
manly tenderness and refinement, nor from her 
efficiency as a wife, mother, and the director of a 
household. She was remarkable for her firmness 
of character, but still more so for her gentle and 
noiseless methods. She possessed wonderful tact, 
and seemed able to ingratiate herself at will in the 
favor of all with whom she had dealings, and held 
a high place in the confidence and affection of 


_ her acquaintances. 
It is the duty of the courts to put a stop to | 


LITERARY NOTES. 


THE March number of the ATLANTIC MONTHLY 
opens with the third installment of Mrs. Deland’s 
‘¢ Philip and his Wife.” Charles Egbert Craddock’s 
‘« His Vanished Star” appears for the last time be- 
fore its publication, as now completed, in book form. 
The Rev. Walter Mitchell’s «* Two Strings to his 
The re- 


New England, ‘« The Fore-Room Rug,” by Mrs. Kate 
Douglas Wiggin. Of uncommon interest to students 
of modern European politics is Professor Jeremiah 
W. Jenks’s account and estimate of «‘ A Greek Prime 
Minister: Carilaos Tricoupis,” a statesman whose 
recent return to power has brought him conspicuously 
to the attention of all Europe. Greece, in the earliest 
days of her life, is represented in Maurice Thompson’s 
‘¢ The Sapphic Secret,” a study of the peculiar charm 
Still farther into the East and 
the past goes Sir Edward Strachey’s ‘‘ Talk at a 
Country House” on Assyrian Arrowheads and Jewish 
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Books. But the present and the near-at-hand speak 
forth again delightfully in Miss Edith Brower’s «Is 
the Musical Idea Masculine?” and Mr. Bradford Tor- 
rey’s ‘¢ On the upper St. John’s.” 


THE people of the North have almost forgotten 
that their ancestors owned slaves. In an article on 
‘¢ The New England Negro,” in HARPER’S MAGAZINE 
for March, Mrs. Jane De Forest Shelton has collected 
some curious information regarding the Connecticut 
slaves and that unique custom, the annual election and 
inauguration of a ‘‘ negro governor” of the State. 
This number is noticeably strong in short stories: 
‘©The Buckley Lady,” a love-story of colonial New 
England, by Miss Mary E. Wilkins; «A Partie 
Carrée,” a history of a yachting cruise in the Mediter- 
ranean, by W. E. Norris; «‘ An Undivined Tragedy,” 
a romantic tale of English country life, by Laurence 
Alma Tadema, daughter of the well known painter ; 
«« At a Private View,” a sketch of New York life, by 
Brander Matthews; and ‘‘ Cache-Cache,” a story of 
the French Revolution, by William McLennen. 


SCRIBNER’S MAGAZINE for March is filled with in- 
teresting matter. The illustrated articles include 
‘¢The High Building and its Art,” ‘+ Subtropical 
Florida,” «* The Cable Street-Railway,” and «+ The 
Sea Island Hurricanes.” There is a bountiful supply 
of excellent fiction by such authors as George W. 
Cable, William Henry Bishop, and George A. Hib- 
bard. Altogether the number is exceedingly read- 
able and entertaining. 


THE March number of THE CENTURY contains a 
great variety of points. The opening article is a 
sketch of the Tuileries under Napoleon III., written 
by a lady who was a governess in one of the court 
families. The accompanying portraits are especially 
interesting The announcement of the book on 
Lourdes by Zola gives timeliness to «*‘A Pilgrimage 
to Lourdes” by Stephen Bonsal—a graphic record 
of individual experience at this famous shrine. Mrs. 
Van Rensselaer describes one of New York’s most 
beautiful buildings, the Madison Square Garden; 
‘Josiah Flynt” writes of «* The City Tramp,” and 
incidentally shows the crying need of organized 
charity; Prof. Edward S. Holden tells a good deal 
that is new about earthquakes, and how to measure 
them; the Rev. Dr. Washington Gladden writes of 
‘*The Anti-Catholic League” in a way that will at- 
tract wide attention. Major André also is a ‘‘con- 
tributor” to this number; his account of the «+ Mis- 
chanza,” the famous festival given in honor of Sir 
William Howe in 1777, is printed from Major André’s 
manuscript, heretofore unpublished. 





THE complete novel in the March number of Lip. 
PINCOTT’s is ‘*A Desert Claim,” by Mary E. Stick- 
ney. It is a charming tale of ranch life in Northern 
Colorado. Gilbert Parker’s serial, «« The Trespasser,” 
reaches its ninth chapter. «+ The Inmate of the Dun- 
geon,” by W. C. Morrow, is a story of uncommon 
power. Joel Chandler Harris, in «* The Late Mr. 
Watkins of Georgia; His Relation to Oriental Folk- 
Lore,” compares a curious legend of his own State 
with one of India. In ‘*A Prophet of the New Wo- 
manhood,” Annie Nathan Meyer considers Henrik 
Ibsen from an unfamiliar point of view. Emma 
Henry Ferguson tells «‘ More about Captain Reid,” 
the Confederate blockade-runner. John Gilmer Speed 
describes ‘‘ The Training of the Saddle-Horse.” Dr. 
Charles C. Abbott writes of «« Bees and Buckwheat,” 
and Charles Mcllvaine of ‘* The Evolution of Public 
Roads.” In ‘‘ Talks with the Trade,” the subject of 
‘«¢ Literary Mendicancy ” is presented. 


Wo are the most famous writers and artists of 
both continents? The COSMOPOLITAN MAGAZINE 
is endeavoring to answer this inquiry by printing a 
list from month to month —in its contents pages. 
This magazine claims that notwithstanding its extra- 
ordinary reduction in price, it is bringing the most 
famous writers and artists of Europa and America to 
interest its readers, and in proof of this claim, sub- 
mits the following list of contributors for the five 
months ending with February: Valdés, Howells, 
Paul Heyse, Francisque Sarcey, Robert Grant, John 
J. Ingalls, Lyman Abbott, Frederick Masson, Agnes 
Repplier, J. G. Whittier (posthumous), Walter 
Besant, Mark Twain, St. George Mivart, Paul Bourget, 
Louise Chandler Moulton, Flammarion, Tissandier, 
F. Dempster Sherman, Adam Badeau, Capt. King, 
Arthur Sherburne Hardy, Georg Ebers, De Maupas- 
sant, Sir Edwin Arnold, Spielhagen, Andrew Lang, 
Berthelot, H. H. Boyesen, Hopkinson Smith, Lyman 
J. Gage, Dan’l C. Gilman, Franz Von Lenbach, 
Thomas A. Janvier. And for artists who have illus- 
trated during the same time: Vierge, Reinhart, 
Marold, F. D. Small, Dan Beard, José Cabrinety, 
Oliver Herford, Remington, Hamilton Gibson, Otto 
Bacher, H. S. Mowbray, Otto Guillonnet, F. G. 
Attwood, Hopkinson Smith, Geo. W. Edwards, Paul 
de Langpré, Habert-Dys, F. H. Schell. How this is 
done for $1.50 a year, the editors of «« The Cosmo- 
politan” alone know. 


THE March number of THE POLITICAL SCIENCE 
QUARTERLY opens with ‘* Some Ideas on Constitu- 
tional Revision,” by J. B. Uhle, of the New York 
Bar; Mr. A. D. Noyes, financial editor of the ** Even- 
ing Post,” presents a critical study of «* The Banks 
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and the Panic of 1893”; Prof. John Dewey, of 
Michigan University, examines anew ‘Austin’s 
Theory of Sovereignty”; Mr. C. M. Platt contrasts 
and compares ‘+ Positive Law and Other Laws”; Mr. 
Edward Porritt, the veteran English journalist, de- 
scribes the earlier and the current phase of ‘‘ The 
Revolt against Feudalism in England”; Mr. G. H. 
Blunden, the British expert, contributes the first in- 
stallment of an elaborate study of ‘+ British Local 
Finance” ; and Prof.-W. G. Ashley, of Harvard, sums 
up the latest knowledge as to +‘ The Village in India.” 
Some forty book-notices close the number. 


MEMBERS of the legal profession will read with in- 
terest the paper by Professor Russell H. Curtis, of 
the Kent Law School at Chicago, on ‘+ Classification 
of Law,” published in the March ANNALS OF THE 
AMERICAN ACADEMY OF POLITICAL AND SOCIAL 
SCIENCE. Professor Curtis has devoted much time 
and study to this subject, and has previously pub- 
lished shorter descriptions of his proposed new classi- 
fication. The present paper gives the classification 
in its complete form, and fully explains Professor 
Curtis’ ideas on the subject. 


THE March number of the REVIEW OF REVIEWS 
contains an article by the editor, Dr. Albert Shaw, 
on the Constitutional Convention, which is to meet 
at Albany, N.Y., in May of this year. After ex- 
plaining the constitutional provision that an oppor- 
tunity for amendments be given every twenty years, 
Dr. Shaw gives details of the forthcoming meeting of 
the delegates who were elected in response to the 
vote of 1886 for a convention, and then reports an 
important interview which he himself has had with a 
delegate to this convention, who is in an especial 
position to forecast its action. This delegate out- 
lines, in answer to Dr. Shaw’s queries, the general 
scope of the convention’s work and its probable action 
on certain specific questions of the highest im- 
portance, such as the provision for a Greater New 
York, a reform of the State Judiciary system, the in- 
troduction of proportional representation, educational 
reforms, certain changes in city governments, uniform 
charters, city home rule and various other city re- 
forms. 


BOOK NOTICES. 
LAW. 


A TREATISE ON THE Law oF LiENs, Common 
Law, Statutory, Equitable and Maritime. By 
LEONARD A. JoNES. SECOND EprTion, revised 
and enlarged. Houghton, Mifflin& Co., Bos- 





ton and New York, 1894. Two vols. Law 


sheep. $12.00 net. 


When the first edition of this work appeared some 
five years ago, it was at once recognized by the legal 
profession as a most exhaustive and thorough treatise 
upon Liens, and it has since maintained its position 
as the standard work upon the subject. Like all of 
Mr. Jones’ works, these volumes evidence a thorough 
knowledge of his subject and a careful attention to 
the minutest details, which renders his books of the 
greatest value and assistance to the practising lawyer. 
The author is not satisfied with a mere statement of 
legal principles, but, as he himself says, he has 
deemed it his province to find out the uncertainties 
in the law, and, if he could refer them to some prin- 
ciple, or to classify them, and at least to state them, 
if he could do no more. The result is a most satis- 
factory and reliable treatise. In this new edition all 
the cases bearing upon the subject, decided within 
the last five years, have been incorporated into the 
text and the notes. Important changes and addi- 
tions have been made in that part of the work relat- 
ing to Mechanics’ Liens, the number of new citations 
added on this particular branch of the law being 
more than twelve hundred. In its present form the 
book will be gladly welcomed by the profession, and 
will continue to hold its well deserved position as the 
authority upon the law of Liens. 


THE BENCH AND Bar OF NEW HAmPSHIRE, in- 
cluding biographical notices of deceased 
judges of the highest court, and lawyers of the 
Province and State, and a list of names of 
those now living. By CuHartes H. BELL. 
Houghton, Mifflin & Co., Boston, 1894. 
Cloth. $6.00. 


The Bar of New Hampshire has always been a 
remarkable one and has furnished, in proportion to 
its size, more ‘‘ legal giants” than any other Bar in 
the United States. Such names as Daniel Webster 
and Jeremiah Mason are household words among the 
profession, and Ichabod Bartlett, Jeremiah Smith 
and Richard Fletcher, while perhaps not so widely 
known, were their peers and worthy opponents. 
Mr. Bell has gathered a vast deal of valuable inform- 
ation concerning the New Hampshire Bar, and these 
biographies are exceedingly interesting not only to the 
lawyers of the Granite State, but to the profession at 
large. It is astonishing to see how, from the earliest 
times to the present day, the high standard of the 
New Hampshire Bar has been maintained. It almost 
seems as if inspiration were drawn from the rocky 
giant hills and the pine woods of this New England 
State. The list of New Hampshire lawyers is a long 
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one, but Mr. Bell has succeeded in mentioning and | 


in giving more or less data and facts concerning all 


those who have passed away, and has also added a | 


list of names of all those now living and practicing 
in the State. Many bright anecdotes are scattered 
through the book, which add greatly to its interest. 


by every member of the profession. 


A TREATISE ON THE Law OF MORTGAGES ON Per- | 
By Leonarp A. JONES. | 


SONAL PROPERTY. 


FourTtH EpiTION, revised and_ enlarged. 


York, 1894. Lawsheep. $6.00 net. 


This treatise needs no introduction to the legal 
profession, by whom it has been well and favorably 
known for nearly thirteen years. Four editions 
during that time are sufficient evidence of the value 
and popularity of the work. Its merits may be 
summed up ina single sentence. It is undoubtedly 
the best work. for practical working purposes, ever 
written upon the subject. 


all changes in statutes published since the last edi- 
tion. As compared with the original edition the 
present edition contains citations of some two thous- 


and additional cases and about two hundred pages of | 


new matter. 
THE AMERICAN STATE REPORTS, containing the 


in the courts of last resort of the several States. 

Selected, reported, and annotated, by A. C. 

FREEMAN. Vol. XXXIV. Bancroft-Whitney 

Co., San Francisco, 1894. LawSheep. $4.00 

net. 

In our last number we noticed Vol. XXXIII. of 
this Series of Reports, and what we then said applies 
with equal force to this last volume. There is ap- 
parently no falling off in the quality of Mr. Freeman’s 
work, and excellent judgment is manifest in both 
selection of cases and annotation. The series is 
really a very valuable one and should be, as we have 
no doubt it is, ably supported by the profession. 


LEGAL STUDIES IN THE UNIVERSITY OF OXFORD. 
A valedictory lecture delivered before the 
University, June 10, 1893, by JAMES Bryce, 
D.C.L., late Regius Professor of Civil Law 
in the University of Oxford. Macmillan & 
Co., New York, 1893. Paper. 35 cents. 
This little pamphlet will be read with great interest 


In this revision more than | 
eight hundred new cases are incorporated, as well as | 





by all interested in the subject of legal education. 
Very naturally, Professor Bryce insists upon the 
great importance of the study of the Roman Civil 
Law as a foundation for the study of the English 
Law. To use his own words: ‘+ The learner will 


| make quite as rapid progress with English law if he 
To New Hampshire lawyers the work will be in- | 
valuable, and it will be read with pleasure and profit | 


has begun with Roman as if he proceeds to break his 
teeth from the first upon the hard nuts of our own 
system.” The lecture gives a general review of the 
progress of the Law School of Oxford University, 
which is evidently destined to become a great institu- 
tion for legal education. Speaking of the system of 
examination at Oxford, Professor Bryce gives utter- 


sip e | ance to the following words, which well deserve the 
Houghton, Mifflin & Co., Boston and New | 


serious consideration of those connected with our 


| American Universities: «* Have we not in our English 


love of competition and our tendency to reduce 
everything to a palpable concrete result, allowed the 
examination system to grow too powerful, till it has 
become the master instead of the servant of teaching, 
and _ has distracted our attention from the primary 
duties of a University?” He favors ‘‘a return to 
the older conception of Oxford asa place to which 
every one who desired instruction might come, know- 
ing that as she took all knowledge for her province 
she would provide him with whatever instruction he 
required.” Professor Bryce’s words are full of 
thoughtful suggestions which will benefit all Ameri- 
cans, as well as Englishmen, interested in legal edu- 
cation. 


| THE Laws AND JURISPRUDENCE OF ENGLAND AND 
cases of general value and authority decided | 


AmERIcA. Being a series of lectures delivered 
before Yale University by Joun F. DILLon, 
LL.D. Little, Brown & Co., Boston, 1894. 
Cloth. $4.00 net. 


This is one of the most delightful (we might say 
with truth ¢#e most delightful) legal works which it 
has been our good fortune to read. Judge Dillon 
is always an interesting writer, but he has invested 
this history of the progress of English and American 
law with an unusual charm. The scope of the 
work embraces a consideration of Our Law in its Old 
Home, its definition and distinctive character; the 
education and discipline of the English Bar, and 
‘therein of the Inns of Court, their history, char- 
acter, and purposes; of Westminster Hall and the 
characteristic qualities of the English system of law 
which is indissolubly associated with this illustrious 
building, and in this connection of judicial tenure, of 
the trial by jury, and the doctrine of judicial prec- 
edent. Then follows a consideration of Our Law in 
its New Home, its American expansion, development 
and modifications. The excellences and defects of 
both the English and American systems are care- 
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fully noted and examined, and the probable lines of 
the future growth and improvement of the law in this 
country are marked out. Judge Dillon has very 
decided opinions upon many of the topics discussed 
which he freely expresses, and as the matured views 
of one of our greatest lawyers, they will be read with 
unusual interest. The work is unique in design and 
is a most valuable addition to our legal literature. 
We urge all our readers to procure it, and by so 
doing provide themselves with a genuine treat. 
They will, we are sure, thank us for the suggestion. 


PRINCIPLES OF CoMMON-Law PLEapING. A brief 
explanation of the different forms of Common- 
Law actions, and a summary of the most 
important principles of pleading therein, with 


illustrations taken from the cases. By JOHN 
Jay McKeELvey, of the New York Bar. Baker, 
Voorhis & Co., New York, 1894. Cloth. 


$2.00 net. 


This book seems admirably adapted to the needs 
of law students, for whom it is especially designed. 
It is a clear and concise summary of the main prin- 
ciples of the subject, illustrated by numerous cases 
bearing upon the particular point set forth. It should 
prove a valuable assistant to both teachers and 
students in our law schools. 

A TREATISE ON THE LAW AND PRACTICE OF VOLUN- 
TARY ASSIGNMENTS FOR THE BENEFIT OF CREDI- 
TORS, adapted to the laws of the various 
States, with an appendix of forms. By ALEx- 
ANDER M. Burritt. SrixTH EDITION, revised 
and enlarged, and an Appendix of State Statutes 
added by James AVERY WEBB, of the Memphis, 
Tenn., Bar. Baker, Voorhis & Co., New York, 
1894. Lawsheep. $6.00 net. 


This treatise of Mr. Burrill’s is well known to the 
profession, and six editions evidence its popularity 
and value. In its original form it was a work of 
great merit, but with the numerous additions and 
revisions which have since been made, it is now 
much more meritorious and valuable than ever before. 
Mr. Webb has made changes for the better in both 
text and arrangement, and his appendix, giving the 
statutes of the several States, is a feature which will 
be appreciated. He has examined and cited practi- 
cally all the cases, American and English, decided 
since 1877 (the date of the first edition), and has 
added nearly one thousand in number to those cited 
in the fifth edition. We commend the work with 
pleasure to all desiring a thorough and exhaustive 


MISCELLANEOUS. 


Two GERMAN GIANTS: FREDERIC THE GREAT AND 
BisMARCK, The Founder and the Builder of the 
German Empire. By Joun Lorp, D.D., LL.D. 
To which are added a Character Sketch of 
Bismarck by Bayarp TayLor and Bismarck’s 
Great Speech on the Enlargement of the Ger- 
man Army in 1888. With two portraits. Fords, 
Howard & Hulburt, New York, 1894. Cloth. 
$1.00. 

The history of Frederic the Great, says Mr. Lord, 
is simply that of a man who committed an outrageous 
crime, the consequences of which pursued him in the 
maledictions and hostilities of Europe, and who 
fought bravely and heroically to rescue himself and 
country from the ruin which impended over him as a 
consequence of this crime. This is perhaps true, but 
this rugged old chieftain, through the crime com- 
mitted,wrought out his own salvation and that of the 
German Empire. This book is a delightful one in 
every way, and gives a clear and lucid account of 
the parts played by two great Germans in war, 
diplomacy and statecraft. The sketch of Bismarck is 
of peculiar interest, coming as it does at the moment 
of the reappearance of the Iron Chancellor at the Ger- 
man Court. The added sketch by Bayard Taylor is 
valuable for its discriminating analysis of Bismarck 
both as a politician and a statesman. Many reminis- 
cences are interspersed, giving one an insight into the 
characteristics of the man. An excellent portrait of 
Bismarck forms the frontispiece of the volume. 


DEEPHAVEN. By SARAH ORNE JEWETT. Illustrated 
by CuHaRLes and Marian Wooppsury. Hough- 
ton, Mifflin & Co., Boston and New York, 1894. 
Cloth. 


Although one of the earlier of Miss Jewett’s writ- 
ings, this story is equal, perhaps, to anything which 
has since come from her pen, and is in every way as 
enjoyable to the readers of to-day as it was to those 
of twenty years ago when it first made its appearance. 
There is the same captivating charm in her descrip- 
tion of a certain phase of New England life and 
character which has distinguished her later works, 
and the adventures of the two heroines in quest of 
rural pleasures are provocative of both smiles and 
tears. This new edition is a perfect gem of the 
publisher’s art. The illustrators have entered fully 
into the author's spirit, and having, moreover, a per- 
sonal familiarity with the scenes depicted, have drawn 
both characters and localities to the very life. In its 


new form the work is destined to become more pop- 
ular than ever. 





text-book upon this important subject. 
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